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phrase George Orwell, it is a brave 
new appellate world out there.” 

Oops! Actually, it was Aldous Hux- 
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PRESIDENT’S PAGE 


by Henry M. Coxe Ill 


“Miss Jean Louise, Stand Up”! 


“Our father didn’t do anything. He 
worked in an office, not in a drugstore. 
Atticus did not drive a dump-truck for 
the county, he was not the sheriff, he did 
not farm, work in a garage, or do anything 
that could possibly arouse the admiration 
of anyone. 

“Besides that, he wore glasses. .. . 

“He did not do the things our school- 
mates’ fathers did: he never went hunt- 
ing, he did not play poker or fish or drink 
or smoke. He sat in the living room and 
read.” 


he speaker is Miss Jean Lou- 
ise, daughter of Atticus Finch, 
the attorney in Harper Lee’s 

To Kill a Mockingbird. 

Miss Jean Louise, a.k.a., Scout, 
is too young and naive to grasp the 
nobility of her father’s profession, 
or the courage of his convictions to 
defend a black man charged with 
raping a white woman in Alabama 
in the 1930s. 

Although Atticus presents clear 
evidence of Tom Robinson’s inno- 
cence, a guilty verdict is announced. 
As Atticus gathers his papers and 
walks slowing from the courtroom, 
the black audience rises in respect 
for Atticus. 

“Reverend Sykes’s voice was as 
distant as Judge Taylor’s: ‘Miss Jean 
Louise, stand up. Your father’s pas- 
sin’.” 

It’s my favorite line from this clas- 
sic novel. To me, it says it all. It’s 
the message that you are doing the 
right thing. Stand up in admiration 
for lawyers who believe in the rule 
of law, who find the courage to do 
the right thing, even when the cause 
may not be popular or others may 
disagree. 

I invite everyone to Orlando for 
The Florida Bar’s Annual Conven- 
tion where the theme is “Miss Jean 
Louise, stand up.” 

This meeting, June 27-30, will 
be a wonderful opportunity for our 
lawyers to stand up and thank our 
judiciary for their services that go 
beyond the courtroom. I would like 
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to share some of them: 

Judge Menendez (13th), Judge Al- 
tenbernd (2nd DCA), Judge Palomino 
(13th), and Judge Perry (9th) spend 
endless days of their own valuable 
time walking the hallways of the 
Florida Legislature urging increased 
funding for judicial support staff 
— not for themselves. 

Judge VanNortwick (1st DCA), 
Judge McCune (5th), Judge Moreno 
(Southern District), and many other 
judges have a record of years of 
commitment to no end other than to 
improve the professionalism of all. 

Judge Emas (11th), Judge Leban 
(11th), Judge Blake (11th), Judge 
Bateman (2nd), and untold others 
commit incalculable hours to the 
improvement of the criminal justice 
system. 

Judge Fensom (14th), Judge Kahn 
(1st DCA), Judge Schemer (4th), and 
scores of others contribute their own 
time and expense as presidents of 
inns of court, just as hundreds of 
judges participate in similar pro- 
grams to improve our profession. 

I suggest that we honor the deter- 
mination of Judge Francis (2nd) to 
bring Florida a uniform electronic fil- 


ing system; Judge Blackwell White’s 
(9th) efforts to bring to Florida an 
effective indigent counsel system; the 
leadership of Judge Silberman (2nd 
DCA) and Judge Wolf (1st DCA) on 
the Judicial Qualifications Commis- 
sion; Judge Freeman’s (11th) remark- 
able contributions to the Judicial Col- 
lege; Judge Drayton’s (4th) hard work 
to streamline small claims proceed- 
ings; the time that Judge Thompson 
(5th DCA), Judge Weatherby (4th), 
and Judge Hankinson (2nd), and 
several other judges annually donate 
to teach young lawyers at the NITA 
program; and the several justices who 
contribute to improve participation in 
pro bono work, professionalism, and 
Justice Teaching. 

As for the very few judges whose 
selfish behavior causes so much 
damage to the good works of so 
many — by brandishing a firearm 
in a courtroom, using a little mari- 
juana, or showing insensitivity to 
litigants or lawyers? Former Chief 
Justice Major Harding whispered 
to me years before he served on the 
Florida Supreme Court, “Hank, we 
have professionalism programs, civil- 
ity seminars, and ethics courses, but 
I worry that if your mother didn’t 
teach you right, what are we to do 
about it?” 

We thank the hundreds of judges 
in Florida for going so far beyond 
what the constitution and statutes 
require of them in their determina- 
tion to make us all better judges and 
lawyers. We know that your mother 
taught you right. 

Come to Orlando in June, stand 
up, and thank them. 


1 Harper Lee, To Kitt A MockINGBIRD 


(HarperCollins 1960). 


2 Td. 
Henry M. Coxe III 


: 
= 
rads 
= 


THESE LEGAL PROFESSIONALS RELY ON US 


You? 


Michelle M. Blum, Esq. 


Stephen K. Roddenberry, Esq. 


JONES DAY AKERMAN SENTERFITT 
David E. Wells, Esq. Douglas Ulene, Esq. 
HUNTON & WILLIAMS WILLKIE FARR & GALLAGHER 
Enrique J. Martin, Esq. Brian H. Nelson, Esq. 
GREENBERG TRAURIG EDWARDS ANGELL PALMER & DODGE 
Patricia Lebow, Esq. Carlos J. Deupi, Esq. 
BROAD AND CASSEL HOGAN & HARTSON 
Robert N. Gilbert, Esq. J.B. Murray, Esq. 
CARLTON FIELDS SQUIRE SANDERS 
Jeffrey Decker, Esq. Lisa M. LaFourcade, Esq. 
BAKER & HOSTETLER PAUL HASTINGS 
William Berger, Esq. Scott J. Jordan, Esq. 
GREENSPOON MARDER 7 TRIPP SCOTT 
Kim A. Hines, Esq. ; Manuel A. Garcia-Linares, Esq. 
AKERMAN SENTERFITT RICHMAN GREER 
Michael D. Simon, Esq. Roberto R. Pupo, Esq. 
GUNSTER YOAKLEY & STEWART HOLLAND & KNIGHT 
Bill Townsend, Esq. Stuart Kapp, Esq. 
FOWLER WHITE BOGGS BANKER PROSKAUER ROSE 
Dario A. Perez, Esq. Chanley T. Howell, Esq. 
SHUTTS & BOWEN FOLEY & LARDNER 
Clayton E, Parker, Esq. Jimmy Morales, Esq. 
& STEARNS WEAVER MILLER 
WEISSLER ALHADEFF & SITTERS 
STATUTORY F REGISTERED OFFICES NATIONWIDE & OFFSHORE | | 
MIAMI CHICAGO ’ AUSTIN DELAWARE 
(305) 672-0686 (773) 935-3920 (512) 506-8500 (302) 424-4866 
PALM BEACH ATLANTA NATIONWIDE 
(561) 694-8107 (404) 995-0540 (800) 672-9110 


| Corporate Creations’ 


Agent Director Incorporation Services 


-Amendments and Mergers 
-Document Retrieval 
-Independent Director Services 
-Registered Agent Services 


-Incorporation 
- Qualification 
-UCC Services 
-Corporate Kits 


Order by Phone or Online at www.CorporateCreations.com 


Copyright © 1993-2007 CORPORATE CREATIONS. 


Have Florida Courts Gone Far Enough in 
Addressing the Problem of Juror Misconduct? 


by Donald A. Blackwell and Stephanie Martinez 


c< e who labor here 
seek only the truth.” 
At least that’s what 


the prominently displayed wooden 
signs in courtrooms across the 
state of Florida profess to litigants 
and attorneys in search of justice. 
Most have little reason to doubt the 
system’s commitment or ability to 
achieve that laudable objective and, 
at least in the case of attorneys and 
judges, fully appreciate the awesome 
responsibility they possess as inte- 
gral parts of that “we.” 
This is not to suggest, of course, 
that the system is perfect. To the 
contrary, there has always been (and, 
likely, always will be) the occasional 
sharp practitioner, who, under the 
guise of his or her ethical obligation 
to zealously represent their client, 
cuts every corner and stretches the 
truth to its breaking point. There 
also are litigants, who, perhaps seduced by sensational 
news reports of runaway jury verdicts and ignorant of the 
tools that courts and opposing counsel possess to ferret out 
the truth, file fraudulent claims or lie with impunity about 
their educational, employment, medical, and other pre-ac- 
cident histories in a misguided attempt to hit the “litigation 
lottery.” Less frequently, there have been members of the 
judiciary, who, because of inherent biases or a simple lack 
of integrity, briefly interrupted the search for truth. 
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“All of us would be well- 
advised to heed the 
admonitions of Clark 
and its progeny — that 
the ‘burden of truth’ 
during voir dire 
rests with jurors 
and not the 
court or the 

litigants.” 


Historically, legislators, rules committees, bar associa- 
tions, and courts have acted swiftly to curb such abuses 
in an effort to restore the public’s faith in our civil justice 
system by creating and aggressively enforcing rules of 
conduct and procedure designed to reaffirm and preserve 
the primacy of the search for the truth. Examples of those 
efforts include the evolution of Rules 11 and 37 in the 
federal system; F'S §57.105 and Rule 1.420(b) in the state 
system; the long list of authorities found in “The Big Lie 


F 
ng 


— Contrary to What You May Have Heard on the Evening 
News, False and Misleading Testimony by a Civil Litigant 
Can and Does Have Serious Consequences,” The Florida 
Bar Journal, July/August 1999; and a panoply of ethical 
rules and sanctions intended to curb, if not eliminate, 
litigant, attorney, and judicial misconduct. 

In doing so, however, they have left in the courtroom 
one “we” who is supposed to be searching for the truth 
(indeed is sworn to do so) largely unaccounted for: namely 
the ultimate finder of fact — the jury. So what should be 
done when, for whatever reason, jurors shirk or, worse 
yet, intentionally choose to ignore that responsibility? Is 
it enough to simply provide civil litigants (and criminal 
defendants), who are “fortunate” enough and financially 
able to ferret out a juror’s deceit with a new trial? Or is it 
time for Florida courts to draw on precedent dating back to 
the U.S. Supreme Court’s decision in Clark v. United States, 
289 U.S. 1 (1933), and begin taking more aggressive action 
against those who, despite taking an oath to “speak the 
truth,” insist on compromising the integrity of the system 
we have come to depend on in our search for justice?! 


An Illustration of the Problem 

The following accident and resulting litigation highlight 
the insidious threat that juror misconduct represents to 
the integrity and fairness of the truth-finding process.” 

Several years ago, a young man was helping a co-worker 
load a display case into the back of his jeep. As the young 
man began to close the jeep’s tailgate, a second car, belong- 
ing to a rental car company, backed out of a nearby space 
and slammed into him from behind, pinning him between 
the rental car’s bumper and the metal tubing of the tailgate. 
The force of the impact was so great that the man’s lower 
back actually made an impression in the steel trunk lid of 


the rental car. Over the next three years, he received exten- 
sive medical treatment for a number of disabling injuries, 
including permanent nerve damage, two herniated discs, 
injuries to both knees, and a host of associated emotional 
and psychological injuries. 

The young man and his wife later filed suit against 
the rental car company and its driver and, eventually, 
the case was called to trial. After first administering an 
oath, the presiding judge conducted an extensive voir dire 
examination, during which he squarely asked each of the 
panel members “if they or any close family members had 
ever been involved in . . . a civil case or a criminal case, 
either as the plaintiff, the one who brings the case, or the 
defendant, the one who defends it.” The judge also asked 
each of the prospective jurors whether “they or any close 
family members had ever been involved in a motor vehicle 
accident where anybody was injured.” Again, he made it 
clear that, by his question, he intended to include “an 
automobile accident where anybody was injured, your car, 
the other car, a pedestrian or anything.” Finally, the judge 
asked the jurors if “they, their friends, or any member of 


Joe McFadden 


their families had ever had problems with a back injury.” 
Significantly, each of the six individuals who ultimately 
were selected to serve on the jury flatly denied that they 
or any of their family members had ever been involved in 
a civil or criminal case, had ever been in an automobile ac- 
cident involving personal injuries, or had ever had problems 
with a back injury. 


The Trial 

The trial lasted for eight days, during which the plaintiff 
presented extensive medical and other expert testimony de- 
tailing the severity and permanency of his accident-related 
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physical, psychological, and emotional 
injuries. In addition, he presented 
largely uncontroverted expert and 
lay testimony establishing that the 
present value of his past and future 
economic losses exceeded $1 million. 
The rental car company admitted li- 
ability for the accident and stipulated 
to the reasonableness and relatedness 
of all of the plaintiffs past medical 
expenses. In fact, the defendant only 
presented two witnesses in its case, 
one of which, a neurologist, essentially 
conceded that the plaintiff’s injuries 
probably were permanent and prob- 
ably were caused by the accident. 

Notwithstanding the defendant’s 
admission of liability and the over- 
whelming weight of the evidence, the 
jury deliberated only an hour and a 
half before awarding the plaintiff a 
total of $120,000 in damages. Suffice 
it to say, the plaintiff found the verdict 
to be unconscionable and immediately 
set about trying to find an explanation 
for what, at the time, seemed wholly 
inexplicable. 


The Post-trial Investigation 


Over the next 10 days, two lawyers, 
a paralegal, two private investigators, 
and a computer research firm spent 
countless hours and tens of thousands 
of dollars conducting a thorough back- 
ground investigation of each of the 
jurors. The investigation included a 
wide variety of public records, includ- 
ing court indexes, state workers’ com- 
pensation records, an insurer claims 
index, various computer databases, 
and Florida Department of Motor 
Vehicle accident reports. What the 
plaintiff discovered was nothing short 
of astonishing. Incredibly, at least 
four members of the jury, including 
the foreperson, had concealed their 
extensive involvement in numerous 
civil and criminal cases, as well as 
their and their family members’ in- 
volvement in injury-producing motor 
vehicle accidents. 

Among the more egregious ex- 
amples were the following: 

The jury foreman had been a de- 
fendant in an automobile negligence/ 
bodily injury case before the same 
trial judge who presided over the 
plaintiff’s case, a claim which settled 
after two years of litigation, shortly 
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before the start of the plaintiff's trial. 
He also had been the plaintiff in a 
county court action that settled just 
five months prior to the subject trial. 
Finally, and perhaps most remarkably, 
the foreman had suffered at least four 
work-related back injuries over a 10- 
year period and had been involved in 
an automobile accident that resulted 
in injuries to himself and a passenger, 
requiring treatment at a local hospi- 
tal. 

A second juror concealed her in- 
volvement in 1) a medical malpractice 
action that she actively litigated for 
three years, before settling seven days 
prior to trial; 2) a collection action in 
which she was cited for contempt, 
taken into custody, and booked as 
a result of her refusal to appear for 
deposition; 3) a collection action that 
had resulted in a judgment against 
her, had been reopened, and was pend- 
ing at the time of plaintiff’s trial; 4) 
two tenant eviction cases against her 
and her husband, one of which had 
resulted in a judgment for eviction 
and damages; 5) a breach of contract 
action; and 6) a mortgage foreclosure 
action. She also concealed the fact 
that, a year prior to the plaintiff’s 
trial, she had submitted a PIP claim 
with her insurer for injuries she sus- 
tained in a motor vehicle accident. 

A third juror concealed the fact that 
he had been arrested and charged 
with DUI on at least five occasions. 
In at least two of the cases, he was 
convicted. In at least one of the cases, 
the juror actually went through a jury 
trial. The juror also concealed that 
he had filed and actively prosecuted 
a petition for voluntary bankruptcy 
and that a family member had been 
involved in an automobile accident, 
which, according to the police report, 
had resulted in severe and possibly 
fatal injuries. 

A fourth juror concealed his and 
his family members’ involvement in 
at least five motor vehicle accidents. 
Those accidents included 1) a collision 
with a Broward County school bus 
carrying 19 passengers; 2) an incident 
in which his son allegedly had fallen 
asleep at the wheel of a car, slammed 
into another vehicle, and was taken to 
the hospital for the treatment of inca- 
pacitating injuries; and 3) a third ac- 


cident, again involving he and his son, 
which resulted in personal injuries. 
Finally, shortly before the plaintiff’s 
trial, the fourth juror had submitted 
a claim to his insurance company 
for what the claim form described as 
“bodily injury — automobile related 
loss.” 


The Post-trial Motions 

Outraged by the impunity with 
which these jurors ignored their obli- 
gation “to speak the truth,” the plain- 
tiffimmediately filed a verified motion 
to interview jurors and a motion for 
new trial. At the time, the law in the 
area of juror misconduct seemed rela- 
tively clear. Not surprisingly, Florida 
courts have long recognized that pro- 
spective jurors have a duty to fully 
and truthfully answer the questions 
asked of them during jury selection, 
particularly questions relating to 
their litigation histories and their 
experience with similar accidents 
and injuries, since both can have a 
strong influence on their approach to 
the resolution of a case.* Thus, Florida 
courts repeatedly have held that a 
new trial is warranted where jurors 
conceal their involvement in prior 
court cases or misrepresent the extent 
of their involvement in other accident 
or injury claims.‘ Moreover, if there is 
any issue regarding a juror’s conceal- 
ment of material information or the 
falsity of their statements during voir 
dire, the court must, at the very least, 
permit post-trial juror interviews.° 

The rental car company did not 
seriously challenge any of the factual 
assertions of juror misconduct in the 
plaintiff's motion. Nor did it aggres- 
sively dispute plaintiff's contention 
that by failing to disclose the existence 
and extent of their and their families’ 
presuit medical histories and involve- 
ment in other accidents and judicial 
proceedings, the jurors lied to and/or 
concealed material information from 
the court, attorneys, and the parties 
during voir dire. Nonetheless, the 
defendant argued that such funda- 
mental and egregious juror miscon- 
duct did not entitle the plaintiff to a 
new trial, because, by waiting until 
after the jury rendered its verdict to 
conduct an investigation of the jurors’ 
backgrounds, the plaintiff did not ex- 
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ercise “due diligence” in exposing the 
jurors’ dishonesty. In effect, the rental 
car company argued that the plaintiff 
should have assumed that the jury 
lied during voir dire and immediately 
requested a recess to confirm this 
suspicion. 


Evolution of Florida Law on 
Juror Misconduct 

In support of its contention, the 
rental car company relied on the third 
prong of a three-part test the Florida 
Supreme Court established in De La 
Rosa v. Zequeira, 659 So. 2d 239 (Fla. 
1995), for determining whether a 
juror’s concealment or misrepresen- 
tation of information during voir dire 
mandates a juror interview or a new 
trial. The rental car company also 
relied on what was then the Third 
District Court of Appeal’s opinion in 
Tejada v. Roberts, 670 So. 2d 960 (Fla. 
3d DCA 2000). 

In Tejada, one of the jurors, who 
rendered a defense verdict in a medi- 
cal malpractice action, failed to dis- 
close during voir dire a domestic vio- 
lence petition, which she voluntarily 
dismissed nine days after its filing. A 
second juror failed to disclose two civil 
actions that were more than 20 years 
old, one of which was a small claims 
case. The Tejada court concluded that 
the failure to disclose the dismissed 
domestic violence action was not 
concealment, given that the voir dire 
questions relating to involvement in 
prior litigation were expressly limited 
to claims for money damages. There- 
fore, the court held that, with respect 
to the first juror, the plaintiff had not 
satisfied the second prong of the De La 
Rosa test. With respect to the second 
juror, the Tejada court concluded that 
the two lawsuits that were more than 
20 years old were too remote in time 
to be material and, thus, did not sat- 
isfy the first prong of the De La Rosa 
test. 

Despite the fact that the appellant 
had not raised the issue and that it 
already had decided the appeal on 
the other grounds, the Third District 
then went on to address the third or 
“due diligence” prong of the De La 
Rosa test. The court purportedly held 
that the time to verify the veracity of 
a juror’s voir dire responses, at least 
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insofar as they relate to the juror’s in- 
volvement in other litigation, is at the 
conclusion of jury selection. Indeed, 
the Third District made it clear that 
if a litigant does not request a recess 
from the trial court immediately 
after jury selection to perform the 
necessary investigation, he will not 
be heard to later complain about the 
nondisclosure of information which 
could have been disclosed by reference 
to the clerk’s index.’ 


Implications of Tejada and Silva 
on the Motion for New Trial 

The plaintiff challenged the rental 
car company’s reliance on Tejada 
(and Silva) on a number of grounds. 
First, plaintiff maintained that, in De 
La Rosa, the Florida Supreme Court 
already had rejected the rule an- 
nounced in Tejada, i.e., that litigants 
and their attorneys should bear the 
burden, during trial, of investigating 
and exposing the fraudulent con- 
cealment and misrepresentations of 
jurors during voir dire.* Second, the 
plaintiff argued that, in contrast to 
the arguably “immaterial” nature of 
the information withheld in Tejada 
(and Silva), the juror concealment 
and fraudulent misconduct that in- 
fected his trial involved four of the 
six members of the jury, including the 
foreperson, and multiple civil and/or 
criminal claims and proceedings, 
many of which were active within 
five years of the plaintiff’s trial. In 
addition, many of those claims were 
directly related to the issues and in- 
juries that the jurors were asked to 
consider in the plaintiff’s trial and, as 
a result, indisputably impaired their 
ability to serve as fair and impartial 
finders of fact. 

Finally, while a quick trip to the 
clerk’s office may have been sufficient 
to discover the undisclosed cases 
at issue in Tejada (and Silva), the 
plaintiff argued that it would not have 
been sufficient to identify the nature 
and extent of the jurors’ fraudulent 
concealment. Indeed, during the 10- 
day-long investigation of the jurors’ 
backgrounds, the plaintiff incurred 
great expense and was compelled to 
utilize the services of attorneys, a 
paralegal, private investigators, and 
a commercial background investiga- 


tion service. Those individuals, in 
turn, obtained information from the 
clerk’s records, the Florida Depart- 
ment of Motor Vehicles, the Florida 
Division of Worker’s Compensation, 
numerous online databases, and an 
insurance claims index. This simply 
is not information that was “read- 
ily available,” nor obtainable during 
a brief, post-voir dire search of the 
clerk’s index. 


Trial Court Grants a New Trial 
The trial court agreed and granted 
the plaintiff a new trial. In doing so, 
the court emphasized that “there was 
no question [that] the jurors’ prior 
litigation history in [the plaintiffs’] 
case [was] material.” The court further 
concluded that its voir dire questions 
were plain and clear, that the jurors 
did not “respond truthfully” to those 
questions, and that their prior litiga- 
tion and accident histories were “ma- 
terial,” in that they affected the jurors’ 
“impartiality and suitability for jury 
service.” Finally, the court reasoned 
that 1) the Florida Supreme Court’s 
holding in De la Rosa did not require a 
preverdict search of the clerk’s lawsuit 
index to confirm the veracity of jurors’ 
responses to voir dire questions and 
to satisfy the due diligence prong of 
the test; and 2) even if such a search 
were required, the plaintiff's failure to 
conduct one did not constitute a lack 
of due diligence, because a preverdict 
search would not have “ferreted out” 
all of the information material and 
relevant to the jurors’ service. 


Florida Supreme Court 
Acts in Tejada 

The rental car company appealed. 
While the case was pending on ap- 
peal, the Florida Supreme Court 
decided Roberts v. Tejada, 814 So. 
2d 334 (Fla. 2002), and quashed the 
Third District’s decision in Tejada. 
Specifically, the court held that trial 
attorneys should not bear the burden 
of having to conduct an in-trial public 
records search of the venire in order 
to satisfy De La Rosa’s “due diligence” 
requirement. In reaching its decision, 
the court reasoned as follows: 
The ultimate goal is to have all informa- 
tion properly disclosed during the jury 
selection process to afford confidence in 
the final product of trial proceedings and 
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eliminate any unnecessary or properly 
avoidable extension or repetition of the 
proceedings. However, we cannot and 
must not sacrifice the integrity of the jury 
process in the name of expediency. We must 
also recognize that conditions should not 
be imposed that would require additional 
teams of investigative lawyers to become 
involved as a necessary ancillary activity 
to the trial process. 

The trial lawyer cannot be expected to 
be both in the courtroom presenting a case 
and at the same time in a different loca- 
tion, or even in a different location of the 
same courthouse at the same time. Such 
would only serve to further complicate 
trial proceedings and increase the costs 
of participating in the system. While we 
do not encourage concepts that lead un- 
necessarily to repetitive proceedings, we 
must never fear reconsideration when the 
integrity of the jury process itself is subject 
to serious question.° 


In doing so, however, the court 
did not address a fundamental and 
equally compelling issue — namely 
what, if anything, can be done to curb 
the incidence of juror misconduct and 
what sanctions can and/or should be 
imposed on those who, despite those 
efforts, persist in lying after taking an 
oath “to speak the truth”? 


Florida Courts Do Not Tolerate 
Dishonesty on the Part of 
Others Involved in the Truth 
Finding Process 

The fact that the Florida Supreme 
Court arguably has now settled the 
issue regarding when a party may call 
a juror’s misconduct to the attention 
of the trial court without forfeiting its 
constitutional right to seek justice is 
(or should be) of some comfort to civil 
litigants, who are “fortunate” enough, 
albeit at considerable personal and 
emotional expense, to ferret out the 
truth. However, the Roberts decision is 
highly unlikely to have any impact on 
the frequency with which future liti- 
gants will be similarly (and perhaps 
unknowingly) victimized by jurors, 
who, despite being sworn to tell the 
truth, are intent on flagrantly disre- 
garding that duty. To the contrary, the 
frequency of such behavior will only be 
curtailed when and if Florida courts 
are prepared to treat jurors who are 
unwilling or unable to discharge their 
sworn obligation to “speak the truth” 
with the same types of punishment 
they readily mete out to every other 
participant in the fact/truth finding 
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process who obstructs the civil justice 
system with his or her falsehoods. 
For example, Florida courts repeat- 
edly have demonstrated a complete 
lack of tolerance for litigants who fla- 
grantly disregard the judicial process 
and the integrity of the civil justice 
system by, among other things, prof- 
fering falsehoods.’ In fact, Florida 
courts have not been the least bit 
reluctant to impose the ultimate 
sanction, i.e., to dismiss or strike the 
claims and defenses of a litigant or 
to enter a default judgment against 
a litigant who engages in dishon- 
est conduct, obstructs or abuses the 
judicial process, or otherwise seeks 
to perpetrate a fraud on the court." 
Similarly, there are a plethora of ethi- 
cal rules and accompanying sanctions 
in place in Florida to ensure attorney 
candor toward a tribunal.'* There are 
also a myriad of ethical rules designed 
to ensure the integrity of the Florida 
judiciary, as well as a panoply of sanc- 
tions available to the state attorney 
and The Florida Bar to punish judges, 
who, for whatever reason, choose to 
disregard those ethical obligations." 


Dealing with Juror Misconduct 

If “we who labor here” truly are 
“seeking only the truth,” there is no 
principled basis for Florida courts to 
be any less insistent on integrity and 
candor when dealing with jurors than 
they are in dealing with other partici- 
pants in the fact finding process. Thus, 
where jurors, as opposed to litigants, 
have perpetrated a fraud on the court 
and the parties, the court must go 
beyond simply reinstating the rights 
of litigants that have been trampled 
upon by the jurors’ misconduct, 
including their right to a fair trial. 
Instead, litigants, their attorneys, and 
the courts must take affirmative steps 
to discourage such misconduct in the 
strongest possible way.'* Specifically, 
courts must more aggressively utilize 
their contempt powers and existing 
criminal statutes governing perjury 
as a means of punishing those who 
disregard their oath as jurors. 

There is ample precedent in federal 
and state courts to support the imposi- 
tion of such sanctions and penalties 
on corrupt jurors, most of which dates 
back to the U.S. Supreme Court’s 


1933 decision in Clark. In Clark, a 
prospective juror concealed material 
information during voir dire (i.e., her 
former employment at a corporation 
whose officers were on trial for mail 
fraud) in the hope that she would be 
selected to serve on the jury, which 
she was. After an eight-week trial, the 
juror was the sole vote for acquittal 
— a vote that resulted in a mistrial. 
When the juror’s falsehoods came 
to light, the state indicted her on a 
charge of criminal contempt, alleging, 
among other things, that “her answers 
upon the voir dire examination were 
willfully and corruptly false and that 
the effect of her misconduct had been 
to hinder and obstruct the trial.” 
The juror was convicted of criminal 
contempt, sentenced to prison, and 
fined. The Eighth Circuit affirmed the 
conviction, as did the U.S. Supreme 
Court. 

In reaching its decision, the U.S. 
Supreme Court made several critical 
determinations: 1) Once a person is 
“accepted as a juror [he/she] becomes 
part of the court;” 2) “concealment or 
misstatement by a juror upon a voir 
dire examination is punishable as 
contempt if its tendency and design 
is to obstruct the processes of justice;” 
3) whether a juror’s misconduct is 
characterized as perjury or simply 
false swearing is of no moment, where 
there is a “deliberate endeavor to 
thwart the process of inquiry, and to 
turn a trial into a futile form;” and 4) 
criminal contempt is the proper ve- 
hicle for punishing jurors who conceal 
or misstate material facts during voir 
dire, because such conduct constitutes 
“an obstruction to the performance 
of judicial duty resulting from an act 
done in the presence of the court.”'® 

The Clark court then concluded its 
discussion with an observation that 
has since become the cornerstone of 
decisions by courts who have seen the 
wisdom and propriety of holding ju- 
rors accountable for their fraudulent 
behavior: 


[A] judge who examines on voir dire is 
engaged in the process of organizing the 
court. If the answers to the questions are 
willfully evasive or knowingly untrue, the 
talisman, when accepted, is a juror in name 
only. His relation to the court and to the 
parties is tainted in its origin; it is a mere 
pretense and sham. What was sought to 
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be attained was the choice of an impartial 
arbiter. What happened was the intrusion 
of a partisan defender ... .!” 


A number of courts in other juris- 
dictions have not hesitated to follow 
Clark’s lead and impose criminal con- 
tempt and other equally harsh sanc- 
tions against jurors who conceal or 
affirmatively misstate material facts 
during voir dire.'* To date, however, 
only two appellate courts in Florida, 
one federal and one stste, have im- 
posed similar sanctions against jurors 
who chose not to “speak the truth” in 
spite of their oath. In United States 
v. Lampkin, 66 F. Supp. 821 (S.D. Fla. 
1946), a prospective juror repeatedly 
denied having ever been convicted 
of a crime or having “ever had any 
trouble with the government,” during 
voir dire, when, in fact, he previously 
had pled guilty to mutiny on the high 
seas and been imprisoned for 30 days. 
When the U.S. attorney learned of the 
falsehood, it prosecuted the juror for 
criminal contempt. The district court, 
relying on Clark, found the defendant 
guilty and ordered that he be confined 


for a period of 30 days and pay a $500 
fine. In doing so, the Lampkin court 
emphasized as follows: 


It is the duty of a juror to make full and 
truthful answers to all questions pro- 
pounded to him touching his qualifications 
to serve as a juror in any case, since full 
knowledge of all material relevant matters 
is essential to the fair and just exercise of 
the right to challenge, either peremptorily 
or otherwise. A juror who falsely conceals 
a material fact relevant to his qualifica- 
tions is guilty of such misconduct as is 
prejudicial and obstructive to the fair 
administration of justice in our courts. 
If the time ever comes when the court is 
deprived of the power to make prospective 
jurors truthfully disclose material facts 
regarding themselves and their qualifica- 
tions to serve as fair and impartial jurors, 
effective administration of justice will be 
greatly impeded.” 


The Fourth District Court of Appeal 
recently reached a similar result in 
Forbes v. State, 933 So. 2d 706 (Fla. 
4th DCA 2006). In Forbes, a 19-year- 
old prospective juror was found guilty 
of criminal contempt and sentenced to 
four months in prison for lying during 
voir dire in a criminal case regarding 
his and his family members’ crimi- 


nal histories. Specifically, the juror 
denied that “he had any criminal 
charges pending against him.” He 
also denied that he or any member of 
his family had ever been arrested.”! 
Almost immediately thereafter, the 
state learned that the juror had been 
arrested for possession of more than 
20 grams of marijuana, a felony, and 
that those charges were pending 
against him. Upon further inquiry, 
the trial court also learned that the 
juror’s father had been arrested twice. 
The trial court, in turn, ordered him 
to show cause as to why it should not 
hold him in direct criminal contempt 
and after a hearing, “found beyond 
a reasonable doubt that [the juror] 
knowingly lied under oath to the court 
regarding his individual and fam- 
ily arrest history and his [pending] 
criminal charge.” 

The Fourth District affirmed. In 
reaching its decision, the court em- 
phasized that 


{t}]ruth and candor during voir dire are 
critical to a trial judge’s task of admin- 
istering justice and preserving every 
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litigant’s right to a fair and impartial jury. 
In maintaining the integrity and efficacy 
of the jury selection process, trial judges 
are dependent upon a prospective juror’s 
honest and candid responses, particularly 
on matters that bear directly on his or her 
qualifications and fitness to serve.” 


Some would argue that the threat 
of criminal sanctions, let alone their 
imposition, for juror misconduct will 
have a “chilling effect” on the “willing- 
ness of our citizens to serve on juries, 
which they do now, often at consider- 
able personal sacrifice.”™ Still others 
contend that the “paucity” of reported 
decisions involving the criminal 
prosecution of jurors who lie under 
oath during voir dire suggests that 
the “perceived threat” of juror mis- 
conduct may be “far more apparent 
than real” and that a frontal assault 
on such misconduct might somehow 
“impair public confidence in [our] 
jury system.” Arguably, precisely the 
opposite is true, namely that if, as in 
the illustration provided above, nearly 
70 percent of a Florida jury is willing 
to lie with impunity after taking an 
oath, the problem of juror misconduct 
is very real and it is very real, in part, 
because there is a “paucity” of cases in 
which Florida courts have been will- 
ing to exercise their contempt powers 
to reign in that misconduct. 

Moreover, it is hard to conceive of a 
plague that could do more to “impair 
public confidence in [our] jury system” 
than suspecting or, worse yet, later 
finding out that one or more members 
of the jury in whom you placed your 
trust misrepresented and/or concealed 
material information relating to their 
qualifications to serve. Indeed, as the 
Ninth Circuit in Dyer v. Caledron, 
151 F.3d 970, 982 (9th Cir. 1998), so 
astutely recognized: 

[More is at stake here than the rights of 
[the litigants]; “justice must satisfy the ap- 
pearance of justice.” Offutt v. United States, 
348 US. 11, 14, 75 S. Ct. 11, 99 L.E.2d 11 
(1954). An irregularity in the selection of 
those who will sit in judgment “casts a 
very long shadow.” Cruz v. Abbate, 812 F.2d 
571, 574 (9th Cir. 1987). A perjured juror 


is as incompatible with our truth-seeking 
process as a judge who accepts a bribe. 


All of us would be well-advised to 
heed the admonitions of Clark and its 
progeny — that the “burden of truth” 
during voir dire rests with jurors 
and not the court or the litigants. 
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Until we do, lawyers and trial judges 
can ardently labor, but, at the end of 
the day, they will never really find 
the truth, because, at least in some 
instances, the facts are being filtered 
through the eyes of people who have 
absolutely no respect for it. 


1 The psychology behind jurors’ lack of 
candor during voir dire is well beyond the 
scope of this article. Suffice it to say, jurors 
conceal and/or affirmatively misstate 
material facts for a myriad of reasons 
(e.g., because they do not want to serve 
on a jury, because they do want to serve 
on a jury, because they fear that they or 
a family member will be embarrassed by 
a truthful respense in front of the court, 
the attorneys, and/or their fellow venire 
members, etc.) — none of which are suf- 
ficient justification for ignoring their 
oath, particularly given the procedural 
safeguards that already are in place to 
encourage jurors to adhere to their sworn 
duty. See, e.g., Birch v. Albert, 761 So. 2d 
355, 361, n. 11 (Fla. 3d D.C.A. 2000), rev. 
denied, 786 So. 2d 1183 (Fla. 2001) (“In 
the interests of full disclosure, all jury 
panels should be advised before voir dire 
begins that if they consider a question too 
personal or potentially embarrassing it 
can be answered at sidebar in a somewhat 
more private forum.”). See also Forbes v. 
State, 933 So. 2d 706, 709-10 (Fla. 4th 
D.C.A. 2006) (prior to voir dire, court 
advised jurors that “they could request a 
private meeting if they were embarrassed 
about sharing certain information”). 

? The following illustration is taken 
from the case of Value Rent-A-Car v. 
Snyder, 838 So. 2d 1174 (Fla. 4th DCA 
2003) in which the authors represented 
the injured plaintiff. 

3 See Smiley v. McCallister, 451 So. 2d 
977 (Fla. 4th D.C.A. 1984) (noting that 
“[t]his truism no doubt could be found on 
page one of a primer for freshman trial 
lawyers”). 

4 See, e.g., De La Rosa v. Zequeira, 659 
So. 2d 239 (Fla. 1995) (holding that, 
in a medical malpractice case, a jury 
foreperson’s failure to disclose that he 
was a defendant in six lawsuits brought 
by creditors mandated a new trial). See 
also Wilcox v. Dulcom, 690 So. 2d 1365 
(Fla. 3d D.C.A. 1997); Smiley, 451 So. 2d 
at 978-79. 

5 See, e.g., Forbes v. State, 753 So. 2d 709 
(Fla. 1st D.C.A. 2000); Lonschein v. Mount 
Sinai of Greater Miami, Inc., 717 So. 2d 
566 (Fla. 3d D.C.A. 1998), rev. denied, 729 
So. 2d 392 (Fla. 1999). 

§ Id. at 239 (Noting that a movant for 
new trial based on juror misconduct must 
establish that “1) the information is rel- 
evant and material to jury service in the 
case; 2) the juror concealed the informa- 
tion during questioning; and 3) the juror’s 
failure to disclose the information was not 
attributable to the complaining party’s 
lack of diligence.”). As a general rule, 
misinformation is deemed to be relevant 
and material if, when given the correct 


information, the movant would have had 
a ground to challenge the juror for cause 
or would have exercised a peremptory 
challenge. To show concealment, on the 
other hand, the moving party must dem- 
onstrate, among other things, that the voir 
dire question was straightforward and not 
reasonably susceptible to misinterpreta- 
tion. 

7 Id. at 966. See also Silva v. Lazar, 766 
So. 2d 341, 343 (Fla. 4th D.C.A. 2000) 
(Wherein the Fourth District “[algree[d] 
with the conclusion in Tejada that, in most 
instances, counsel could ‘check the juror’s 
names against the clerk’s lawsuit index at 
the conclusion of jury selection” and held 
that the “[flailure to make such a timely 
search where it would have uncovered 
the offending information, rather than 
waiting to do so after the verdict, may be 
evidence of a lack of diligence.”). 

8 See Zequeira v. De La Rosa, 627 So. 2d 
531, 534 (Fla. 3d D.C.A. 1993) (Baskin, J., 
dissenting), rev. granted, 645 So. 2d 451 
(Fla. 1994), quashed by, 659 So. 2d 239 
(Fla. 1995). See also De La Rosa, 659 So. 
2d at 242 (Wherein the Florida Supreme 
Court summarily rejected the Third 
District’s majority opinion and adopted 
the dissenting opinion of Judge Baskin, 
which, among other things, makes it 
clear that the due diligence prong of the 
three-part test “does not require counsel 
to discover the concealed facts prior to 
the return of a verdict” and that the “due 
diligence requirements [should not be ex- 
tended to] impose on counsel the onerous 
burden of investigating the venire during 
trial.”). 

® Roberts v. Tejada, 814 So. 2d at 344. 
The Roberts court also disapproved the 
decisions in Vanderbilt Inn on the Gulf v. 
Pfenninger, 27 Fla. L. Weekly *51 D356, 
2002 WL 459252 (Fla. 2d D.C.A. 2002); 
Bornemann v. Ure, 778 So. 2d 1077 (Fla. 
4th D.C.A. 2001); and Silva v. Lazar, 766 
So. 2d 341 (Fla. 4th D.C.A. 2000), to the 
extent that they adopt the erroneous due 
diligence principle of Tejada. See also 
Kelly v. Community Hospital of the Palm 
Beaches, Inc., 818 So. 2d 469, 474 (Fla. 
2002) (Where, in a decision issued shortly 
after Roberts, the Supreme Court quashed 
yet another district court decision which 
cited Tejada as controlling authority and, 
in the process, made it abundantly clear 
that any rule or limitation that places the 
burden on a trial attorney to perform an 
in-trial index search at the conclusion of 
jury selection “is contrary to any sense of 
justice.”). 

10 See, e.g., Cabrerizo v. Fortune Int'l Re- 
alty, 760 So. 2d 228, 230 (Fla. 3d D.C.A. 
2000) (Wherein the court emphasized 
the need for swift measures to sanction 
a plaintiff that mindfully undermined 
the integrity of the courts by creating 
a mockery of the principles of justice 
through his deceitful misconduct.); Cox v. 
Burke, 706 So. 2d 43, 47 (Fla. 5th D.C.A. 
1998) (noting that [t]he integrity of the 
civil litigation process depends upon the 
truthful disclosure of facts [and that] a 
system that depends on an adversary’s 
ability to uncover falsehoods is doomed to 


failure ...). See also Metropolitan Dade 
County v. Martinsen, 736 So. 2d 794 (Fla. 
3d D.C.A. 1999) (where, in commenting 
on a civil litigant’s perjured testimony, 
Judge Sorondo notes that “few crimes... 
strike more viciously against the integrity 
of our system of justice than the crime of 
perjury”); Baker v. Myers Tractor Services, 
Inc., Case No. 98-173-CA (4th Judicial 
Cir. Ct. May 25, 1999) (in which Judge 
Foster emphasizes that “[h]onesty is not a 
luxury to be invoked at the convenience of 
a litigant. Instead, complete candor must 
be demanded in order to preserve the abil- 
ity of the [clourt to effectively administer 
justice.”). 

"| See, e.g., Storm v. Allied Universal 
Corp., 842 So. 2d 245 (Fla. 3d D.C.A. 
2003) (on this record, the ends of justice 
preclude a miscreant like [plaintiff] from 
continuing, in a new trial or otherwise, his 
use of the very system he has corrupted.); 
Metropolitan Dade County, 736 So. 2d 
794 (1999); Croix v. Burke, 706 So. 2d 
43, 47 (Fla. 5th D.C.A. 1998) (a litigant’s 
repeated lies and deception “must be dis- 
couraged in the strongest possible way”); 
Savino v. Florida Drive-In Theatre Mgt., 
Inc.,697 So. 2d 1011 (Fla. 4th D.C.A. 1997) 
(trial court properly dismissed personal 
injury claim of plaintiff, with prejudice, 
where plaintiff lied under oath and to his 
treating physicians about his educational 
background, his ability to work, and his 
level of intelligence). See also O’Vahey 
v. Miller, 644 So. 2d 550 (Fla. 3d D.C.A. 
1994), rev. denied, 654 So. 2d 919 (Fla. 
1995); Kornblum v. Schneider, 609 So. 
2d 138 (Fla. 4th D.C.A. 1992); Horjales v. 
Loeb, 291 So. 2d 92 (Fla. 3d D.C.A. 1974). 
See also Hazel-Atlas Glass Co. v. Hartford- 
Empire, Co., 322 U.S. 238 (1944) (wherein 
the [clourt noted that “tampering with the 
administration of justice . . . is a wrong 
against the institutions set up to protect 
and safeguard the public, institutions in 
which fraud cannot complacently be toler- 
ated consistently with the good order of 
society”). 

2 See, e.g., Rules 4-1.2(d), 4-3.4(b), 4- 
8.4(c), 4-8.4(d), and 4-3.3(a) (4) of the 
Rules Regulating The Florida Bar, which 
expressly prohibit a lawyer from assisting 
a client in conduct that the lawyer knows 
or reasonably should know is criminal or 
fraudulent; fabricating evidence or assist- 
ing a witness to testify falsely; engaging 
in conduct involving dishonesty, fraud, 
deceit, or misrepresentations; engaging in 
conduct that is prejudicial to the admin- 
istration of justice; offering false evidence 
and requiring them to take reasonable 
remedial measures when false material 
has been offered, respectively. See also 
Lawyer Sanction Standard 7.1-7.1 (mak- 
ing it clear that lawyers who violate the 
foregoing ethical proscriptions are subject 
to admonishment, probation, public repri- 
mand, suspension, or even disbarment). 

3 See, e.g., Code of Judicial Conduct, 
Canon 1 (“A judge shall uphold the integ- 
rity and independence of the judiciary”); 
Canon 2(a) (“A judge shall respect and 
comply with the law and shall act at all 
times in a manner that promotes public 


confidence in the integrity and impartial- 
ity of the judiciary”); Canon 3(e) (A judge 
shall disqualify himself or herself in a pro- 
ceeding in which the judge’s impartiality 
might reasonably be questioned); Canon 
3(b) (5) (“A judge shall perform judicial 
duties without bias or prejudice”). See also 
Rule 3-4.5 of the Rules Regulating The 
Florida Bar (which empowers The Florida 
Bar to seek disciplinary action against a 
judge, including his or her removal from 
office, when the record discloses an ap- 
propriate basis for removal). 

“4 This is particularly true, where, as in 
the example that forms the basis for this 
article, the parties and the court system 
have expended considerable manpower, 
resources, and expense only to have to 
incur them all over again as a direct and 
proximate result of the jurors’ willful mis- 
conduct. Indeed, in such cases, a strong 
case could be made for incorporating into 
the contempt citations and/or criminal 
sanctions proposed herein, fines, and 
restitution damages designed to compen- 
sate the courts and the litigants for the 
economic impact of the juror’s criminal 
misconduct. Alternatively, civil courts 
should have the discretion, either under 
the guise of their contempt powers or in 
a separate tort action brought by the vic- 
timized parties, to impose monetary and 
other sanctions against jurors who have 
demonstrated an utter disregard for the 
truth. Upon a proper evidentiary showing, 
those sanctions should include, among 
other things, the fees and costs incurred 
by the litigants and the court system in 
uncovering the truth about the jurors, 
as well as the attorneys’ fees and costs 
that the litigants will be forced to incur 
a second time in the retrial necessitated 
by the fraud that the juror perpetrated on 
the court. 

' Clark v. United States, 289 U.S. 1, 9 
(1933). 

Id. at-10, 11. 

‘7 Td. at 11. See also Dyer v. Caledron, 
151 F.3d 970, 982 (9th Cir. 1998) (“[I]f 
a juror treats with contempt the court’s 
admonition to answer voir dire questions 
truthfully, she can be expected to treat 
her responsibilities as a juror — to listen 
to the evidence, not to consider extrinsic 
facts, to follow the judge’s instructions 
— with equal scorn.”). 

18 See, e.g., Witherspoon v. State, 909 
S.W.2d 314 (Ark. 1995) (wherein a juror, 
in a capital murder case, was convicted 
of criminal contempt and sentenced to 10 
days in prison for failing to disclose dur- 
ing voir dire that she had a prior felony 
conviction, that she knew the defendant’s 
family and several witnesses, and that 
she once was represented by one of the 
defendant’s attorneys). See also People 
v. Campbell, 727 N.Y.S.2d 74 (App. Div. 
1st Dept. 2001) (trial court did not err in 
sentencing alternate juror to 30 days in 
jail and ordering him to pay a $500 fine 
for criminal contempt, based on evidence 
that during voir dire, the juror concealed 
material information relating to his prior 
criminal record); State v. Kennedy, 524 
S.E.2d 837 (S.C. 1999) (trial court properly 


held juror in capital murder case guilty of 
direct criminal contempt, based, in part, 
on her failure to disclose during voir dire 
that she knew the defendant and the 
defendant’s sister, who was a defense 
witness). 

'8 United States v. Lampkin, 66 F. Supp. 
821, 824 (S.D. Fla. 1946). 

20 Forbes v. State, 933 So. 2d 706, 708 
(Fla. 4th DCA 2006). 

21 Td. at 709. 

22 Td. at 710. 

*3 Td. at 713. But see Story v. State, 53 So. 
2d 920, 922 (Fla. 1951), cert. denied, 343 
U.S. 958 (1952) (in which the court held 
that a prospective juror, who previously 
had been convicted of and sentenced for 
forging government checks, but later 
received a presidential pardon restoring 
his civil rights, did not perpetrate a fraud 
on the court by falsely stating that he had 
never “been convicted of bribery, forgery, 
larceny, perjury or any other felony,” 
because the falsity “did not have the ef- 
fect of concealing any disqualification on 
{his] part,” although it may well “have 
amounted to a contempt.”). 

*4 People v. Kriho, 996 P.2d 158, 169 (Co. 
App. Ct. 1999). 

25 Td. at 169. 
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Navigating the Nonbinding 
Arbitration Minefield Florida 


by Daniel Morman and Jonathan Whitcomb 


Minefield. Function: noun. 1) an area (as of water or land) set with mines; 2) something resembling a minefield 
especially in having many dangers or requiring extreme caution. <a political minefield>! 


ne method of resolving legal disputes short of a 

full trial is nonbinding arbitration. Authorized 

under several Florida statutes, nonbinding 

arbitration can be said to resemble a minefield. 
Fraught with intricate rules and sometimes harsh ramifica- 
tions, the practitioner is cautioned to familiarize himself 
or herself with applicable legal authority that governs the 
procedure prior to engaging in nonbinding arbitration. The 
most notable statute that governs nonbinding arbitration 
in Florida is F.'S. §44.103. Other statutes authorize or 
require nonbinding arbitration as a method of resolving 
certain disputes relating to condominiums, cooperatives, 
homeowner associations, mobile home park lot tenancies, 
medical malpractice, and sign owners. Depending upon the 
dispute presented, nonbinding arbitration may be either 
an optional or mandatory procedure. However, nonbind- 
ing arbitration procedure has one common thread in all 
disputes when utilized — it requires extreme caution for 
the uninformed. 

This article will examine the various aspects and applica- 
tions of nonbinding arbitration in Florida along with the 
unwanted surprises that come with the territory. Opening 
with a detailed overview of the statutory provisions of F:‘S. 
§44.103 along with related case law and a discussion of Fla. 
R. Civ. P. 1.800 and 1.820, the article will continue with a 
summary of nonbinding arbitration as related to condo- 
miniums, and to a lesser extent, cooperatives, homeowner 
associations, mobile home park lot tenancies, medical 
malpractice, and certain disputes between municipalities 
and sign owners. The focus of this article will be solely upon 
civil disputes. Matters related to criminal disputes and 
binding arbitration are outside the scope of discussion. 


The Starting Place — F.S. §44.103(1) through (4) 

Chapter 44 of the Florida Statutes governs mediation 
alternatives to judicial action. F.S. §44.103 sets forth the 
procedure for and impact of nonbinding arbitration in most 
civil matters. The statute applies to contested civil cases 
already filed, but not yet tried. As will be illustrated in the 
discussion that follows, most reported cases addressing 
FS. §44.103 relate to whether a trial de novo following 
nonbinding arbitration is allowed or whether an order or 
judgment confirming the nonbinding arbitration “decision” 
should be entered. 

FS. §44.103 is divided into six subsections. Subsection 
(1) provides that court-ordered, nonbinding arbitration is 
to be conducted according to rules adopted by the Supreme 
Court.” Pursuant to rules adopted by the Supreme Court,’ 
a court may refer any contested civil matter in a circuit or 
county court to nonbinding arbitration.’ 

The Second District Court of Appeal, in Contractor’s Man- 
agement Systems of NH, Inc. v. Acree Air Conditioning, Inc., 
799 So. 2d 320, 321 (2d DCA 2001), stated: “Under section 
44.103, Florida Statutes (2000), and Florida Rule of Civil 
Procedure 1.830° [sic], a court may refer any civil action to 
nonbinding arbitration on its own motion or that of a party.” 
Indeed, Fla. R. Civ. P. 1.800° provides that a civil action may 
be referred to arbitration upon stipulation of the parties, 
upon motion of any party, or by the court. Therefore, any 
contested civil matter is eligible for nonbinding arbitration, 
but for the limited exceptions contained in Rule 1.800. 

Section 44.103(3) provides that arbitrators are to be 
compensated by the parties in most cases; however, there is 
a fee cap of $1,500 per diem. If the court determines that a 
party is indigent or compromised in his or her ability to pay, 
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an arbitrator may be partially or fully 
compensated from state funds.’ There 
are provisions in the statute for reim- 
bursement of the state in the event 
that it outlays funds to compensate 
an arbitrator, and the statute encour- 
ages the use of volunteer arbitrators 
“whenever possible.” 

Subsection (4) addresses powers 
of the arbitrators. A sole arbitrator 
or the chief arbitrator — in the case 
of a panel — shall have the power 
to administer oaths and conduct the 
proceedings in the manner provided 
for by the rules.* The arbitrators have 
the power to subpoena witnesses and 
documents upon the request of a party 
as well. 


Trial De Novo Following 
Nonbinding Arbitration 

Following an arbitration decision, 
either party may request a trial de 
novo. There are ramifications for 
making or not making such a request. 
Subsection (5) is the provision of FS. 
§44.103 cited most often in reported 
cases and refers to the ruling follow- 
ing arbitration as being a “decision.” 
While the title of FS. §44.103 is 
“[clourt-ordered, nonbinding arbitra- 
tion,” subsection (5) provides that the 
decision is, in fact, binding if a trial 
de novo is not requested within the 
time frame provided under the rules.’ 
If the time to request a trial de novo 
has expired, the arbitration decision is 
referred to the presiding judge who is 
directed to enter an order or judgment 
to carry out the terms of the decision. 
Upon request of a party, executions 
may issue upon such judgments. 

While a more detailed discussion of 
Fla. R. Civ. P. 1.820 will follow later 
in this article, Rule 1.820(h) provides 
that the time for filing a motion for 
trial is within 20 days after service on 
the parties of the arbitration decision. 
If a party fails to request a trial de 
novo within the specified time frame, 
the arbitration decision becomes final, 
and the presiding judge should reduce 
the decision to a judgment or order as 
appropriate. On the issue of whether 
the rule permitted additional days for 
service by mail, the Fourth District 
Court of Appeal in Furia v. Ziccarelli, 
935 So. 2d 103, 104-05 (Fla. 4th DCA 
2006), ruled that when a nonbinding 
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arbitration decision is mailed to the 
parties, each party has 25 days from 
the date of mailing within which to 
file for a trial de novo. The court cited 
Rule 1.090(e) as being applicable to 
service of the nonbinding arbitration 
decision and authority for tacking on 
the additional five days. 


Award of Attorneys’ Fees 
and Costs 

There are ramifications that follow 
if a party moves for a trial de novo. 
Under FS. §44.103(6), the party who 
filed for a trial de novo 
may be assessed the arbitration costs, 
court costs, and other reasonable costs of 
the party,'° including attorney’s fees, inves- 
tigation expenses, and expenses for expert 
or other testimony or evidence incurred af- 
ter the arbitration hearing if the judgment 
upon the trial de novo is not more favorable 
than the arbitration decision. 


Surprisingly, there are few reported 
opinions that address disputes over 
such assessments of attorneys’ fees 
and costs. 

In Connell v. City of Plantation, 901 
So. 2d 317, 320 (Fla. 4th DCA 2005), 
the court considered a motion to tax 
costs by a plaintiff who prevailed in 
nonbinding arbitration. A motion for 
trial de novo was not filed by the de- 
fendant. Noting that FS. §44.103(6) 
does not address awards of fees and 
costs when the arbitration decision 
is not challenged, the court relied 
upon FS. §57.041 and granted the 
plaintiff's motion. In dicta, the court 
acknowledged that without knowing 
the amount of costs at the time the 
arbitration decision is entered, it 
may be difficult for the losing party 
to determine whether to move for a 
trial de novo. 

In Centex-Rooney Construction Co., 
Inc. v. Martin County, 725 So. 2d 1255 
(Fla. 4th DCA 1999), the prevailing 
party in a trial de novo sought to tax 
arbitration fees incurred in a non- 
binding arbitration proceeding. The 
party against whom the arbitration 
decision was rendered timely moved 
for the trial de novo. The trial court 
granted the prevailing party’s motion. 
On appeal, the court held that “the 
trial court did not abuse its discretion 
in placing ultimate responsibility for 
the arbitration fees” on the losing 
party." 


In Francis v. Akerly, 884 So. 2d 455, 
456 (Fla. 4th DCA 2004), the court 
ruled that a contingency risk multi- 
plier could not be applied in calculat- 
ing a fee award under F'‘S. §44.103(6). 
Rather, fees were required to be cal- 
culated by multiplying a reasonable 
hourly rate by the number of hours 
expended. In support of its ruling, 
the court found that the purpose of 
FES. §44.103 is similar to FS. §768.79, 
Florida’s offer of judgment statute, 
and Fla. R. Civ. P. 1.442 (regarding 
proposals for settlement) — each is 
intended to promote settlement.'” 

The Francis court failed to set forth 
the primary distinction between non- 
binding arbitration and offers of judg- 
ment. The language of F.‘S. §44.103(6) 
merely provides that the court may 
award costs and fees. Conversely, FS. 
§768.79(6) provides that the party 
shall be awarded costs and fees when 
certain conditions are met. The word 
“may” denotes a permissive term as 
opposed to the mandatory connotation 
of the word “shall.”!* Therefore, the 
trial court has discretion in determin- 
ing whether to award fees and costs 
against the losing party who moved 
for a trial de novo. 


Entry of Judgment or Order for 
Trial De Novo 

A series of cases arising out of 
the Fourth District illustrates that, 
absent a timely motion for a trial de 
novo, the trial court must enter a judg- 
ment or order affirming the decision 
rendered in the arbitration. 

In Johnson v. Levine, 736 So. 2d 
1235 (Fla. 4th DCA 1999)," a plaintiff 
moved for entry of judgment against 
a defendant that was determined to 
be liable in a decision rendered in a 
nonbinding arbitration proceeding in- 
volving multiple defendants. Although 
the plaintiff moved for a postarbitra- 
tion trial against defendants who 
were exonerated in the arbitration, 
the defendant determined to be liable 
had not so moved. When the presiding 
judge denied the plaintiff’s motion 
for entry of judgment against the 
defendant who was found liable, the 
plaintiff sought a writ of mandamus." 
The Fourth District accepted jurisdic- 
tion and ruled that the trial court was 
required to enforce the arbitration 
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decision and enter a judgment against 
such defendant. The judge was with- 
out authority to order a trial of all 
claims against all defendants.'® 

Similarly, in Klein v. JL. Howard, 
Inc., 600 So. 2d 511 (Fla. 4th DCA 
1992), the Fourth District ruled that 
the trial court was required to enforce 
an arbitration decision rendered fol- 
lowing nonbinding arbitration when 
the parties failed to move for a trial 
de novo within 20 days of service of 
the decision. The court ruled further 
that it did not matter that the arbi- 
tration decision itself was untimely 
rendered. 

In Connell, following court-ordered 
nonbinding arbitration, the defendant 
paid over the principal amount set 
forth in the award to the plaintiff. The 
plaintiff thereafter moved the court 
to enter final judgment on the arbi- 
tration decision and award costs as 
demanded in the complaint. The trial 
court declined to do so, as the amount 
set forth in the arbitration decision 
had been paid. The Fourth District 
reversed, ruling that F.'S. §44.103(5) 
leaves no discretion with the trial 
judge and that entry of a judgment 
was nothing more than a ministerial 
act.!" 

Finally, in United Automobile In- 
surance Co. v. Ortiz, 931 So. 2d 1025, 
1027 (Fla. 4th DCA 2006), the trial 
judge referred all issues pending in 
the dispute to nonbinding arbitration. 
The court ruled that the arbitrator 
had jurisdiction to decide all outstand- 
ing issues and that judgment was 
properly entered by the trial court, as 
neither party timely filed a motion for 
new trial. 

In Bacon Family Partners, L.P. v. 
Apollo Condominium Association, 
Inc. , 852 So. 2d 882, 888 (Fla. 2d DCA 
2003), the Second District considered 
the flip side of the issue presented 
in the previous series of cases, i.e., 
whether the trial court may deny a 
timely filed motion for trial de novo 
following service of an arbitration de- 
cision. The district court ruled at the 
outset that the issue to be decided was 
a question of law that itself was to be 
reviewed on a de novo standard. Just 
as the requirement to enter judgment 
upon an arbitration decision following 
expiration of the time to move for a 
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trial de novo is mandatory, so too is 
the requirement that the trial court 
grant a timely filed motion for trial 
de novo. There simply is no discretion 
whatsoever on the part of the trial 
judge on this matter. 


Issues Related to Multiple 
Parties and Claims 

Issues sometimes arise when there 
are multiple parties to an action, or 
where there are multiple claims at 
issue. In Morgan v. Southeast Service 
Corp., 861 So. 2d 1224, 1226-27 (Fla. 
2d DCA 2003), the plaintiffs filed 
an action against a shopping mall, 
a store, and a janitorial service to 
redress injuries alleged!y sustained 
as a result of a slip and fall. The trial 
court entered an order directing all 
parties to participate in nonbinding 
arbitration. Following the arbitration 
hearing, the arbitrator entered a de- 
cision apportioning fault and setting 
forth the total amount to be awarded 
for damages and costs sustained and 
incurred by the plaintiffs. Only one 
of the defendants — the janitorial 
service — timely moved for a new 
trial, on the issue of liability only. The 
other defendants moved to reduce the 
arbitration award to judgment. The 
Second District ruled that because 
the claim against the janitorial service 
was a single claim, the trial court 
erred when it ruled that the trial de 
novo could be restricted to the issue 
of liability. Therefore, the trial de novo 
would have to address all issues pend- 
ing against the janitorial service com- 
pany. As to the remaining defendants, 
the Second District held that the trial 
court properly entered a judgment 
against them that effectively affirmed 
the arbitration decision. 

In Broward Yachts, Inc. v. Denison, 
871 So. 2d 954, 956 (Fla. 4th DCA 
2004), two counts in the plaintiff’s 
complaint were referred to nonbind- 
ing arbitration. Following arbitration, 
the plaintiff prevailed on the first 
claim and lost on the second. Neither 
party moved for a trial de novo on 
the first claim, but the plaintiff did so 
move with respect to the second claim. 
The plaintiff then moved the court to 
enter a money judgment on the first 
claim. After the trial judge denied 
this motion, the plaintiff petitioned 


for a writ of mandamus. The Second 
District granted the relief sought and 
directed the trial court to enter judg- 
ment on the first claim. 

The Morgan and Broward Yachts 

courts cite cases previously discussed 
in this article. In Morgan, the dis- 
trict court discusses Bacon Family 
Partners. The court in Bacon Family 
Partners was faced with an injunction 
claim and competing damage claims 
in the complaint and counterclaim. 
The parties proceeded with nonbind- 
ing arbitration and a decision was 
awarded. The defendant moved for 
a trial de novo only as to the portion 
of the decision on the injunction and 
denial of its claim for damages on 
the counterclaim. There was no mo- 
tion for new trial on the denial of the 
plaintiff's claim for damages in the 
complaint. The appellate court ruled 
that there was nothing in F:‘S. §44.103 
or Rule 1.820 that gave the trial court 
any discretion to deny a party’s timely 
filed motion for new trial.'* The Mor- 
gan court also discusses Johnson. The 
following quoted language from the 
Johnson court is instructive: 
We can find nothing in section 44.103 
that requires a trial on all issues against 
all defendants in a case having multiple 
and alternative claims against multiple 
defendants. Certainly there is nothing 
about the term trial de novo that suggests 
such a result. The phrase simply refers to 
a proceeding that begins anew, not to the 
range of the issues so tried .... 

Nothing in the structure and purpose 
of the statute purports to mandate an 
omnibus trial in a multi-issue, multi-party 
case where the adverse parties to discrete 
claims have failed to request a trial after 
non-binding arbitration .... Each claim 
by this plaintiff against each separate 
defendant stands along and can be treated 


... entirely separate from and alternative 
to the other claim.'® 


The foregoing analysis by the 
Johnson court was also cited by the 
Fourth District in State v. Bellsouth 
Telecommunications, Inc., 859 So. 2d 
1278, 1281 (Fla. 4th DCA 2003). The 
case was a complex dispute that was 
referred to nonbinding arbitration. On 
one of the claims, the arbitrator ruled 
in favor of the Florida Department of 
Transportation (FDOT). On another 
claim, the arbitrator ruled in favor 
of three other parties. Another party 
timely moved for a new trial but ulti- 
mately settled with FDOT. The three 


= 


parties who prevailed on the second 
claim moved the trial court to enter 
final judgment on that claim against 
FDOT since it failed to timely move 
for a new trial. FDOT argued that its 
claims were encompassed within those 
of the party that moved for a new trial 
and that FDOT was, therefore, not 
required to file a separate motion 
within 20 days. Citing Johnson, the 
trial court rejected FDOT’s argument 
and entered judgment against FDOT 
on the second claim since FDOT failed 
to timely request a trial de novo. 
The Second District, in Patterson v. 
Allstate Insurance Company, 884 So. 
2d 178, 180-81 (Fla. 2d DCA 2004), 
considered a case where a plaintiff 


sought to voluntarily dismiss an ac- 
tion without prejudice after it received 
an adverse ruling in nonbinding ar- 
bitration. The defendant then moved 
the trial court to enter judgment in its 
favor. Citing Bacon Family Partners 
for the proposition that FS. §44.103(5) 
contains mandatory language leav- 
ing the trial judge no discretion but 
to enforce the arbitration decision, 
the Second District affirmed the trial 
court order granting the defendant’s 
motion. The voluntary dismissal 
would have allowed the plaintiff to 
refile the action. The district court 
ruled that the defendant was entitled 
to a disposition on the merits that 
would preclude further litigation on 
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Procedural Aspects of 
Nonbinding Arbitration — 
Fla. R. Civ. P. 1.800 and 1.820 

A comprehensive overview of non- 
binding arbitration under FS. §44.103 
is not complete without a discussion 
of the Florida Rules of Civil Proce- 
dure that govern the conduct of the 
arbitration proceedings. Two rules 
apply — Rule 1.820 and, to a lesser 
extent, Rule 1.800. Common in both 
rules are deferrals to local practice as 
established by the chief judge of the 
circuit where the case is pending. 

Rule 1.800 is noteworthy for two 
reasons. First, it sets forth one method 
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in which a dispute may be referred to 
arbitration, i.e., upon stipulation of 
the parties.”! Therefore, in Friendly 
Homes of the South, Inc. v. Fontice, 932 
So. 2d 634, 637 (Fla. 2d DCA 2006), 
when a dispute arose as to whether 
the litigants entered into a valid ar- 
bitration agreement, the court ruled 
that the issue of the validity of any 
agreement to arbitrate was irrelevant. 
Since the parties entered into a stipu- 
lation to arbitrate after the lawsuit 
was commenced, the matter was or- 
dered to be referred to arbitration re- 
gardless of whether there was a valid 
agreement to arbitrate.” Of greater 
significance are the five categories of 
actions set forth in Rule 1.800 that 
may not be referred to arbitration. The 
categories are 1) bond estreatures, 2) 
habeas corpus or other extraordinary 
writs, 3) bond validations, 4) civil or 
criminal contempt, and 5) such other 
matters as may be specified by order 
of the chief judge in the circuit. 

Rule 1.820 sets forth the hearing 
procedures for nonbinding” arbitra- 
tion as well as those for completion of 
the arbitration process and the time 
for filing a motion for a new trial. Not 
surprisingly, as with the case of FS. 
§44.103, most of the reported cases 
deal with disputes over whether a 
party is entitled to a trial de novo. 

Most of the provisions of Rule 1.820 
are self-explanatory and have not been 
subject to considerable dispute. The 
chief arbitrator has the authority to 
commence and adjourn hearings but 
may not hold persons in contempt” or 
impose sanctions.” Procedures for the 
hearing are set by the chief judge of the 
judicial circuit and are to be included 
in the notice of arbitration hearing. Ab- 
sent good cause for excuse, parties are 
required to appear.” Hearings are to be 
conducted informally with testimony 
to be kept at a minimum and matters 
to be presented to arbitrators primar- 
ily through statements and arguments 
of counsel.’ Chief arbitrators have the 
power to issue instructions necessary 
for the expeditious and orderly conduct 
of the hearing. Such instructions are 
not subject to appeal.” If a party fails 
to appear at the hearing, the arbitra- 
tion panel may nonetheless render a 
decision based upon the presentation 
of the parties who were present.” 
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Nonbinding arbitration hearings 
may be transcribed.” The arbitration 
must be completed within 30 days of 
the first arbitration hearing unless 
extended — but no extensions past 60 
days from the first hearing are allowed. 
Within 10 days of final adjournment, 
the arbitrators are to notify the parties 
in writing of the decision. The decision 
is to be under seal and filed with the 
clerk at the time parties are notified of 
the decision.*! 

Subsection (h) provides that if a 
motion for trial is not made within 
20 days of service of the decision, 
the decision shall be referred to the 
presiding judge, who shall enter such 
orders and judgments necessary to 
carry out same. The Second District 
ruled in Venetoff v. Papas, 732 So. 2d 
453 (Fla. 2d DCA 1999), that when a 
dispute arises on the issue of whether 
a party actually received the notice 
of decision, such party is entitled to 
an evidentiary hearing on the issue. 
Filing a pretrial notice within 20 
days after the arbitration decision 
was rendered was sufficient to satisfy 
the provisions of Rule 1.820(h), even 
if a document styled as a “motion for 
trial de novo” was not filed, since the 
dissatisfied party timely made known 
its desire for a trial.*? However, if a 
motion for trial is filed after the arbi- 
tration hearing is concluded but before 
the arbitration decision is actually 
rendered, the motion is premature. 
Therefore, judgment must be entered 
on the decision after expiration of 20 
days following service thereof.** When 
arbitrators failed to notify parties of 
their decision, the Fifth District ruled 
that the arbitration procedure and the 
decision could not be enforced.** 


Condominium-related Disputes 
— F.S. §718.112(2)(k) and F.S. 
§718.1255 

Nonbinding arbitration is a man- 
datory condition precedent to main- 
taining a civil action in matters 
involving certain disputes between 
condominium associations and unit 
owners.” F.'S. §718.112(2)(k) provides 
that the bylaws of a condominium as- 
sociation must contain a provision for 
mandatory nonbinding arbitration as 
provided for in FS. §718.1255 — the 
statute that outlines the procedure for 


nonbinding arbitration involving such 
disputes. 

As to what constitutes a “dispute” 
that is subject to mandatory nonbind- 
ing arbitration, F.S. §718.1255(1) sets 
forth two distinct situations. The first, 
under §718.1255(1)(a), involves 
the authority of the governing body or 
board of directors to require an owner 
to take action with respect to his or 
her unit and alter or add to a common 
area or element. The second, under 
§718.1255(1)(b), involves the 
failure of a governing body to prop- 
erly conduct elections, give adequate 
notice of meetings, properly conduct 
meetings, and allow inspection of 
books and records. Matters relating 
to title to a unit or common area, 
warranties, assessments and fees and 
related collection matters, evictions, 
breach of fiduciary duty by a director, 
and damage claims resulting from an 
alleged failure to maintain common 
areas are explicitly excluded from 
the definition of a “dispute” and are 
not subject to mandatory nonbinding 
arbitration. 

The cases narrowly limit fact pat- 
terns for those disputes that are 
subject to mandatory nonbinding 
arbitration. In National Ventures v. 
Water Glades 300 Condominium Asso- 
ciation, 847 So. 2d 1070, 1073 (Fla. 4th 
DCA 2003), when a unit owner filed 
for nonbinding arbitration and sold 
his unit before the arbitration decision 
was rendered, it was held that the 
mandatory nonbinding arbitration 
provisions in FS. §718.1255 did not 
limit access to Florida courts since 
he was no longer a unit owner. On 
the flip side, in Clark v. England, 715 
So. 2d 365 (Fla. 5th DCA 1998), the 
Fifth District ruled that an arbitrator 
lacked jurisdiction over a unit owner 
engaged in an otherwise qualifying 
dispute. Although the person was a 
unit owner when the complaint was 
filed, she was not a unit owner at 
the time the cause of action arose. In 
Ruffin v. Kingswood E. Condominium 
Association, Inc., 719 So. 2d 951, 952 
(Fla. 4th DCA 1998), the Fourth Dis- 
trict ruled that an arbitrator lacked 
subject matter jurisdiction to enjoin 
the son of a unit owner from enter- 
ing association property since the 
son was not a unit owner. In United 


Grand Condominium Owners, Inc. 
v. Grand Condominium Association, 
Inc., 929 So. 2d 24, 25 (Fla. 3d DCA 
2006), it was held that mandatory 
nonbinding arbitration also only ap- 
plies to disputes involving residential 
condominiums.” 

Disagreements involving assess- 
ments are statutorily excluded from 
the mandatory nonbinding arbitra- 
tion requirements of F\S. §718.1255.°*" 
While disputes involving a director of 
a condominium association are subject 
to mandatory nonbinding arbitration, 
those involving maintenance fees are 
not.** Therefore, lawsuits involving 
unit owners and condominium associ- 
ations may need to be bifurcated. This 
can result in a stay of nonarbitable 
claims until a decision is rendered on 
pending arbitration claims. 

FS. §718.1255(4) sets forth the 
procedures that must be followed to 
resolve qualifying disputes. A party 
must first provide written notice to 
his or her adversary setting forth the 
specific nature of the dispute, along 
with a demand for relief and notice of 


intention to file for arbitration if relief 
is not granted. Only after this is done 
may a party petition for nonbinding 
arbitration with the division.*® The 
petition must have supporting proof 
that the foregoing notice require- 
ments were satisfied. Indeed, prior to 
filing suit, a party to a dispute must 
petition the division for nonbinding 
arbitration.*® The petition must be 
accompanied by a $50 filing fee.*! 
The petition must provide written 
notice of the specific nature of the 
dispute, contain a demand for relief, 
and provide notice of the intent to file 
an arbitration petition or other legal 
action in the event the dispute is not 
resolved, or else it will be dismissed 
without prejudice.*? Upon receipt of 
the petition, it will be evaluated by 
the division to determine the nature 
of the dispute.** The petition, once 
evaluated, will be served upon all 
respondents.“ Before the filing of the 
respondent’s answer, any party to 
the dispute may petition for media- 
tion under the statute or any rules of 
the division.“ If all parties agree, the 


dispute will be referred to mediation. 
Notwithstanding the foregoing, the 
arbitrator may refer the matter to 
mediation at any time.*® The division 
has also promulgated rules governing 
the conduct of mandatory nonbinding 
arbitration.” 

The arbitration decision is final 
unless a complaint for a trial de novo 
is filed within 30 days.** The Fourth 
District ruled that the 30-day rule is 
a strict deadline in that the five-day 
mailbox rule does not apply when 
computing time.*® The party moving 
for the trial de novo has the initial 
burden of persuasion with respect to 
the litigation.® If the party moving 
for a trial de novo does not receive a 
more favorable result at trial, such 
party shall be assessed the other’s 
costs, including attorneys’ fees.*! 


Cooperatives, Homeowner 
Associations, and Mobile 
Home-related Disputes 

The law regarding mandatory 
nonbinding arbitration for disputes 
involving cooperatives is the same 
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for those related to condominiums. 
§719.106(1)(i) requires that a 
provision for mandatory nonbinding 
arbitration of disputes be contained 
in the bylaws of a cooperative. FS. 
§719.1255 states that the division 
shall provide for alternative dispute 
resolution in accordance with the 
provisions of F.S. §718.1255. 

F.S. §720.311(1)(b) provides for 
permissive nonbinding arbitration 
of disputes involving homeowner as- 
sociations. While the procedures are 
somewhat similar to those for condo- 
minium related disputes, the main dif- 
ference is that they are not mandatory 
and parties can bypass arbitration by 
going directly to court.” 

Disputes involving mobile home 
parking lot tenancies utilize a differ- 
ent approach. F\S. §723.0381(1) re- 
quires mediation under FS. §723.038 
as a condition precedent to filing 
suit. However, once suit is filed, FS. 
§723.0381(2) permits the court to 
refer the action to nonbinding arbitra- 
tion under FES. §44.103. 


Medical Malpractice and 


Related Matters 

FS. §766.107 governs the use of 
nonbinding arbitration in medical 
malpractice actions. Any party can 
move for referral to nonbinding arbi- 
tration pursuant to FS. §766.107(1). 
The chief judge of the judicial circuit 
is required to prepare three lists of 
arbitrators from which to select.** 
The plaintiff’s counsel shall select one 
arbitrator from its list, the defendant 
an arbitrator from its list, and the se- 
lected arbitrators shall select a third 
from the third and final list of arbitra- 
tors. A party can waive its selection 
if not selected within 20 days of the 
creation of the lists and the chief judge 
will select the arbitrator from the 
appropriate list. F.S. §766.107(2)(b) 
requires disinterested arbitrators 
and sets forth procedures to dis- 
qualify arbitrators. F.S. §766.107(3) 
sets forth the arbitration procedure. 
FS. §766.107(4) provides that a party 
may demand a trial de novo after the 
conclusion of the nonbinding arbitra- 
tion with such notice as is required by 
the rules of the Supreme Court. Un- 
like FS. §§44.103 and 718.1255, FS. 
§766.107 does not provide a penalty 
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for moving for a trial de novo if the 
result at trial is less favorable than 
that received during arbitration. 


Reconstruction and Relocation 
Agreements Between 
Municipalities and Sign Owners 

F.S. §70.20(4) allows for parties 
involved in disputes between mu- 
nicipalities and sign owners to request 
mandatory nonbinding arbitration if 
they fail to enter into a reconstruc- 
tion and relocation agreement. The 
statute provides that each party 
shall select an arbitrator and the 
two selected arbitrators shall in turn 
select a third arbitrator to compose a 
three arbitrator panel. The arbitrators 
shall then proceed to construct and 
present to the parties a reconstruc- 
tion and relocation agreement. If the 
parties accept the agreement, each 
is responsible for their share of the 
costs of the arbitration. The arbitra- 
tors take an active role in resolving 
the dispute by actually constructing 
and drafting an agreement rather 
than rendering a decision as in other 
nonbinding arbitrations. As the ar- 
bitration occurs prior to initiation of 
suit, there is no provision for a trial 
de novo. Rather, FS. §70.20(5) allows 
for the possibility of eminent domain 
proceedings to resolve such disputes 
absent an agreement. 


Conclusion 

Unlike mediation, the provisions 
for nonbinding arbitration in FS. 
§44.103 that govern most civil dis- 
putes are permissive, not mandatory. 
However, the term “nonbinding” is 
often a misnomer. The rules contain 
hard deadlines that require strict 
compliance. Absent the timely filing 
of a motion for a trial de novo, parties 
will be bound by the arbitration deci- 
sion. Savvy practitioners understand 
that they may pick and choose certain 
portions of the arbitration decision to 
accept on behalf of their clients and 
move for a trial de novo with regard 
to only the unacceptable portions of 
the decision. 

Nonbinding arbitration is a condi- 
tion precedent to the filing of a lawsuit 
over certain disputes involving condo- 
minium and cooperative associations 
and their respective unit owners and 


shareholders. If such disputes are 
governed by the mandatory nonbind- 
ing arbitration provisions of Florida 
Statutes, a party may waive his or her 
day in court by failing to comply with 
statutory guidelines. 

At the end of the day, it can be said 
that nonbinding arbitration can be 
a trap for the unwary. It is highly 
recommended that practitioners 
carefully review applicable Florida 
Statutes, rules of procedure, and local 
administrative orders and rules prior 
to engaging in this process.Q) 
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APPELLATE PRACTICE 


by Julia Luyster 


Appellate Standards of Review in Specific Civil, 
Family Law, and Administrative Matters, Part 1 


he appellate standard of 
review defines the manner 
and scope of an appellate 
court’s review of a lower 
tribunal’s actions whether it is the 
actions of a judge, jury, or administra- 
tive body. Knowing how an appellate 
court considers a particular issue al- 
lows the practitioner to present that 
issue to the lower tribunal and also to 
preserve those issues for later review 
by an appellate court. Knowing and 
understanding the appellate court’s 
standard of review of an issue assists 
the practitioner in deciding what is- 
sues to appeal and how to frame those 
issues for the appellate court. There 
are different standards for different 
issues, but fairness is always a para- 
mount consideration: 
The pivotal point of any appeal from a 
judicial proceeding, be it civil or criminal, 
jury or nonjury, juvenile court or probate, is 
fairness. It is a simple word, but constitutes 
the very root of our judicial system. Without 
fairness, the system would not function and 


the proper administration of justice would 
fall by the wayside.! 


On direct appeal, there are a few 
common types of review. The appel- 
late court can review factual conclu- 
sions, decisions of law, and errors of a 
constitutional or fundamental nature. 
The appellate court reviews the trial 
court’s legal conclusions under a de 
novo standard of review.” Under this 
standard, the trial court’s reasoning 
is not binding on the appellate court.’ 
The appellate court may affirm on an 
alternate theory, or it may reach a dif- 
ferent conclusion or interpretation.’ 
However, there are other instances 
where a trial judge’s decision is re- 
viewed to determine if the trial judge 
abused his or her discretion. 
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The trial judge has broad discretion 
to make decisions that include ruling 
on discovery violations,’ determining a 
defendant’s competence to stand trial 
in a criminal matter,’ determining 
venue,’ whether a new trial is war- 
ranted,® and attorneys’ fees,® just to 
name a few. The appellate court will 
only reverse a discretionary decision 
if the trial court’s decision is arbitrary, 
fanciful, or unreasonable and no rea- 
sonable person would take the view of 
the trial court.'° 

If a trial court’s ruling consists of 
a mixed question of fact and law ad- 
dressing certain constitutional issues, 
the ultimate ruling must be subjected 
to de novo review, but the court’s 
factual findings must be sustained if 
supported by competent substantial 
evidence.'! Competent substantial 
evidence is enough evidence to permit 
a rational trier of fact to reach the 
conclusion that was reached.” 

The remainder of this part identifies 
the appropriate standard of review for 
specific civil, family law, and admin- 
istrative matters. Part 2, which will 
be published in the next issue of The 
Florida Bar Journal, will identify the 
appropriate standard of review for 
specific criminal matters. 


Civil Cases 
A) Procedural Issues 
1) Preliminary Matters 
a) Personal Jurisdiction 
The standard of review of a trial 
court’s denial of a motion to dismiss 
for lack of personal jurisdiction is de 
novo.'* 
b) Subject Matter Jurisdiction 
Dismissal of a mandamus petition 
for lack of jurisdiction is reviewed de 


novo.'* Dismissal of an action for lack 
of subject matter jurisdiction is also 
reviewed de novo.” 
c) Venue 
The standard of review for an order 
on a motion to transfer or dismiss for 
improper venue is abuse of discretion.'® 
However, when there are no disputed 
facts and the question is one of law, the 
appellate review is de novo." 
d) Forum Non Conveniens 
In Kinney Sys., Inc. v. Continental 
Ins. Co., 674 So. 2d 86 (Fla. 1996), the 
Florida Supreme Court held that a 
trial court's ruling granting or deny- 
ing a motion to dismiss on forum 
non conveniens grounds must be 
reviewed under an abuse of discretion 
standard.'* However, “review of the 
Kinney standard has evolved into an 
abuse of discretion/de novo standard, 
depending on the extent of the trial 
judges [sic] analysis and whether the 
appellate record is sufficient to allow 
the reviewing court to reach its own 
conclusions.”'” 
e) Indispensable Parties 
An order dismissing a complaint for 
failure to join indispensable parties 
is reviewed de novo.”’ An indispens- 
able party is one whose interest in 
the controversy makes it impossible 
to completely adjudicate the matter 
without affecting either that party’s 
interest or the interests of another 
party in the action.”! 
f) Motion for Judgment on the 
Pleadings 
The standard of appellate review of 
a decision to grant a motion for judg- 
ment on the pleadings is de novo.” A 
motion for judgment on the pleadings 
is governed by the same legal test as 
a motion to dismiss for failure to state 


a cause of action.”* 
g) Mandamus 
This common law remedy is used to 
compel a person in an official capacity 
to perform an indisputable ministerial 
duty required by law. The petitioner 
must establish a clear legal right to 
performance of the act requested, an 
indisputable legal duty, and no ad- 
equate remedy at law.” 
h)Constructive Service of Pro- 
cess 
The standard of review regarding 
the trial court’s resolution of a chal- 
lenge to constructive service of process 
determines whether there was compe- 
tent substantial evidence to support 
the decision of the trial judge.” 
2) Motion to Dismiss 
a) Failure to Prosecute 
The standard of review of a trial 
court’s dismissal of a cause of action 
for failure to prosecute is abuse of 
discretion.”° There is a two-prong test 
for determining whether dismissal 
for lack of prosecution is appropriate 
under Florida Rule of Civil Procedure 
1.420(e). First, the movant must show 
there has been no record activity for 


the year preceding the motion, and, 
second, the party opposing the mo- 
tion has an opportunity to show good 
cause why the action should not be 
dismissed.”’ If a review of the face of 
the record reveals activity such as fil- 
ing pleadings, orders, or otherwise, the 
action should not be dismissed.”* 
b) Dismissal with Prejudice 

The standard of review of an order 
dismissing a complaint with prejudice 
is de novo.” 

c) Failure to State a Cause of Ac- 

tion 

The standard of review of an order 
dismissing a complaint for failure to 
state a cause of action raises a question 
of law and is reviewed de novo.” 

3) Discovery Problems 

When reviewing the propriety of a 
discovery order by certiorari, the ap- 
plicable standard of review is whether 
the challenged order is a departure 
from the essential requirements of 
the law, which causes material injury 
throughout the lawsuit, leaving the 
petitioner with no other adequate 
remedy to review the alleged erroneous 
order.*! However, the general standard 


of review in a direct appeal is abuse 
of discretion and the judge’s decisions 
should not be disturbed absent a clear 
showing of abuse.** 

4)Summary Judgment 

A summary judgment is reviewed 
de novo if it involves a pure question 
of law.** On appeal, the court must con- 
sider the evidence in the record in the 
light most favorable to the nonmoving 
party and determine whether there is 
any genuine issue of material fact and 
whether the moving party is entitled 
to judgment as a matter of law. If there 
is even the slightest doubt, summary 
judgment must be reversed.** A de- 
claratory judgment may be overturned 
on appeal if it is based on a misapplica- 
tion of law or shown by the record to 
be clearly wrong.” 

If the underlying question is the 
presence of probable cause, the review 
is de novo.*® 

5) Directed Verdict 

The standard of review for a trial 
court's decision on a motion for directed 
verdict is de novo.*’ 

6) JNOV 

When reviewing an order granting a 
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judgment notwithstanding the verdict, 
the appellate court must view the evi- 
dence in the light most favorable to the 
nonmoving party, resolve all conflicts 
in the evidence in favor of the nonmov- 
ant, and construe every reasonable 
conclusion that may be drawn from the 
evidence in favor of the nonmovant.** 
7) New Trial 
a) Order Granting New Trial 

The standard of review for an order 
granting a new trial is whether a rea- 
sonable person could agree with the 
judge’s decision, while appellate review 
of the denial of a new trial is based on 
whether a reasonable person could 
agree with the jury’s decision.” 

b) Order Denying New Trial 

When an appellate court reviews an 
order denying a motion for new trial, 
the appellate court tests the adequacy 
of the verdict by evaluating whether 
jurors as reasonable persons could 
have reached that verdict.*° The trial 
court must not violate the jury verdict 
if the verdict bears a reasonable re- 
lationship to the amount of damages 
established.* 

As the Florida Supreme Court 
stated in Wilson v. Jernigan, 49 So. 
44 (Fla. 1909), quoting from Thayer's 
Preliminary Treatise on Evidence: 

In other words, upon all the evidence ad- 
duced, could the jury as reasonable men 
have found a verdict for the defendant? 
In passing upon this question, we are not 
to be guided by what we think the jury 
ought to have done, or what we think we 
would have done had we been sitting as a 
jury, but whether as reasonable men they 
could have found such verdict . . . .“Reason 
is not so much a part of the law, as it is the 
element wherein it lives and works; those 
who have to administer the law can neither 
see, nor move, nor breathe without it. There- 
fore not merely must the jury's verdict be 
conformable to legal rules, but it must be 
defensible in point of sense. It must not be 
absurd or whimsical. This, of course, is a 
different thing from imposing upon the jury 
the judge’s own private standard of what is 
reasonable . .. . The question for the court 
is not whether the conduct ultimately in 
question, e.g., that of a party in a railway 
accident, was reasonable, but whether the 
jury’s conduct is reasonable in holding it to 
be so; and the test is whether a reasonable 
person could, upon the evidence, entertain 
the jury's opinion. Can the conduct which 
the jury are judging reasonably be thought 
reasonable? . . . I think the test of reason- 
ableness, in considering the verdict of a 
jury, is right enough, in order to understand 
whether the jury have really done their 
duty. If their finding is absolutely unreason- 
able, a court may consider that that shows 
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that they have not really performed the ju- 
dicial duty cast upon them; but the principle 
must be that the judgment upon the facts is 
to be the judgment of the jury and not the 
judgment of any other tribunal.””” 


8) Disqualification Motions 

Whether a motion to disqualify is 
legally sufficient is a question of law 
reviewed de novo.** The test a trial 
court must use to determine a motion 
to disqualify is whether the facts as 
alleged would place a reasonably pru- 
dent person in fear of not receiving a 
fair and impartial trial.“ 

9) Juror Challenges for Cause 

The standard of review for a decision 
denying a challenge to a juror for cause 
presents a mixed question of law and 
fact. A trial judge’s denial of a challenge 
is not reversed unless it is manifestly 
erroneous.* The denial of a challenge 
for cause is reversible error only if 
there were no available peremptory 
challenges and a request for additional 
peremptory challenges was denied.“ 


Family Law 
A) Divorce Actions 
The standard of review in a disso- 
lution of marriage action is abuse of 
discretion.” 
1) Property Distribution 
Determinations of the correct prop- 
erty distribution between spouses, 
such as future retirement benefits, 
involves interpretation of the dissolu- 
tion judgment. Thus, the trial court’s 
order is subject to the de novo standard 
of review.*® 
2) Alimony 
a) Original Proceedings 
In the absence of required find- 
ings, an award of permanent periodic 
alimony is reversible error.*® The court 
fundamentally errs when it does not 
make findings regarding the parties’ 
previous standard of living because 
the failure to do so makes it impos- 
sible to determine the alimony award’s 
reasonableness.” 
3) Child Support 
a) Original Proceedings 
The standard of review for the trial 
court’s imputation of income to the 
parties for purposes of child support 
is whether competent substantial 
evidence supports it.*! 
b) Modification Proceedings 
The standard of review for proceed- 


ings that determine child support 
modifications is abuse of discretion.*” 


Administrative Cases 

In petitions for review from admin- 
istrative orders, the standard of review 
is essentially the same as that for an 
order from a civil proceeding.** 

A) Rulemaking 

The appellate court reviews the is- 
sue of whether an agency has exceeded 
its rulemaking authority de novo.™ 
B) Adjudicatory Functions 

When evaluating the evidence 
presented at an underlying de novo 
hearing, the judge’s material findings 
of fact must be supported by competent 
substantial evidence and, in light of 
these findings, the judge must prop- 
erly determine that the portion of the 
rule at issue is an invalid exercise of 
delegated legislative authority.” 

1) ALJ Findings of Fact 

The standard of review for an ad- 
ministrative law judge’s findings of 
fact is whether they are supported by 
competent substantial evidence.” 

2) ALJ Conclusions of Law 

The review standard over an agen- 
cy’s interpretation of law is that of 
clearly erroneous, meaning that the 
interpretation will be upheld if the 
agency’s construction falls within 
the permissible range of interpreta- 
tions.*’ However, “[ilf . . . the agency’s 
interpretation conflicts with the plain 
and ordinary intent of the law, judicial 
deference need not be given to it.”* If 
the interpretation of the law conflicts 
with the plain and ordinary meaning 
of a statute, the review is de novo.*® 
C) Special Cases 

1) Workers’ Compensation 

To the extent that the issue of 
enforcement of a workers’ compensa- 
tion settlement agreement following 
the claimant’s death is intermingled 
with findings of fact, the appellate 
court should apply the competent 
substantial evidence standard to the 
determinations of fact made by the 
lower court. 

Because the determination of major 
contributing cause is an issue of fact, 
the decision is one that is reviewable 
on appeal by the competent substan- 
tial evidence test. A finding of major 
contributing cause will ordinarily be 
affirmed if the record contains com- 


de 


petent substantial evidence that the 
workplace accident contributed more 
to the claimant’s disability or need 
for treatment than any other single 
cause.®! 

2) Unemployment Appeals Commis- 
sion 

The commission’s standard of re- 
view for an appeal referee’s decision is 
whether the referee’s findings of fact are 
based on competent, substantial record 
evidence and whether the proceedings 
on which those findings are based com- 
plied with the essential requirements of 
law. The commission may not reweigh 
the evidence or modify the facts to reach 
different legal conclusions.* The appel- 
late court may overturn a legal conclu- 
sion of the commission if it is clearly 
erroneous, and it must assure that the 
correct rules of law were applied.“ 


Arbitration and Miscellaneous 
Matters 
A) Contract Actions 

Where the order on appeal turns on 
the validity of a contract, it is subject to 
a de novo standard of review.® 
B) Declaratory Judgment Actions 


When dismissing a count in a com- 
plaint seeking declaratory judgment, 
the trial court’s ruling is accorded great 
deference. Therefore, the standard of 
review is whether the trial court abused 
its discretion. The test for the suf- 
ficiency of a complaint for declaratory 
judgment is not whether the plaintiff 
will succeed in obtaining the decree, 
but whether he or she is entitled to a 
declaration of rights at all.” 

If a final declaratory judgment has 
both factual findings and legal conclu- 
sions, the appellate court applies a 
dual standard of review, evaluating the 
findings of fact under the competent 
substantial evidence standard, while re- 
viewing the legal conclusions de novo. 
Factual findings are reviewed for legal 
sufficiency, not evidentiary weight, just 
as in a criminal case.” 

C) Arbitration 

1) Entitlement to Arbitration 

The standard of review concerning 
nonfinal orders that determine a party’s 
entitlement to arbitration is de novo.” 

2) Motion to Compel 

An order denying a motion to compel 
arbitration is reviewed de novo.” 


3) Waiver 

The question of waiver of arbitration 
is one of fact and is reviewable for com- 
petent substantial evidence.” 
D) Attorneys’ Fees 

A trial court’s finding on an issue of 
attorneys’ fees is reviewed for an abuse 
of discretion.”* An appellate court’s 
standard of review as to a trial court’s 
finding of excusable neglect for failing to 
timely request attorneys’ fees is whether 
an abuse of discretion occurred.” 


Conclusion 

On appeal, the standard of review for 
each issue must be discussed. Hopefully, 
this article is a resource for the practi- 
tioner to begin that discussion. 
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TRIAL LAWYERS FoRUM 


by Ervin A. Gonzalez and Patrick S. Montoya 


10 Tips Leading to Efficient and 
Effective E-discovery for the Small Law Firm 


mendments to the Federal 

Rules of Civil Procedure 

relating to electronic dis- 

covery became effective 
on December 1, 2006. Along with 
the new rules came significant 
challenges to the small firm plain- 
tiff lawyer who now has to deal 
with the burdens created by the 
new electronic discovery rules. The 
amendments present particular dif- 
ficulties to smaller plaintiff law firms 
with limited financial resources for 
several reasons. First, it may become 
very expensive for the plaintiff firm 
to obtain needed electronic discov- 
ery because of the possibility of cost 
shifting in the new rules which may 
force the plaintiff to pay the defen- 
dant for the requested discovery if 
the defendant establishes that the 
discovery is not reasonably acces- 
sible. Second, the defendant may 
swamp the plaintiff with unneces- 
sary discovery to increase costs and 
deplete the plaintiff firm’s financial 
and personnel resources. Third, a 
plaintiff firm is now required to hire 
forensic computer experts to assist 
in narrowing the scope of the search 
and to consult with the plaintiff 
lawyer to address what discovery 
should be easily accessible ard in 
what format the discovery should 
be produced. In this article, we pro- 
pose 10 fundamental cost-cutting 
and time-saving tips to assist small 
plaintiff firms in dealing with the 
new electronic discovery rules. 


Reasonably Accessible 

Documents and Information 
The new rules specifically permit 

the discovery of electronically stored 


information. As part of the rule 
changes, Fed. R. Civ. P. 26(b)(2)(B) 
was amended to permit a defendant 
responding to discovery to designate 
certain discoverable, electronically 
stored information as “not reason- 
ably accessible.” This means that 
the information may exist, but it is 
so much of a burden to produce that 
the expense of finding and produc- 
ing the information and documents 
requested should fall on the plaintiff. 
In that case, the defendant must 
identify the existence of the docu- 
ments and information requested, 
but is not required to produce it until 
the court determines whether the 
information is reasonably accessible. 
Once the defendant states that the 
requested discovery is not reason- 
ably accessible, a two-step analysis 
(commonly referred to as the “two- 
tiered approach”) is required by the 
court. The first tier is challenging an 
opponent’s designation of electroni- 
cally stored information as not rea- 
sonably accessible and conducting 
limited discovery on that issue. The 
defendant has the burden of proving 
the information is not reasonably 
accessible. 

The second tier comes into play if 
the court agrees the defendant’s elec- 
tronically stored information is not 
reasonably accessible. Once this oc- 
curs, the requesting party must show 
“good cause” for the discovery.' This 
means that the plaintiff lawyer must 
show that the discovery falls within 
the scope of discovery and is sought 
in good faith. Once that determina- 
tion is made, the court may order 
the defendant to produce the docu- 
ments, but may require the plaintiff 


to pay for the costs of producing the 
documents. Under Rule 26(b)(2)(C), 
the court may shift to the requesting 
party “part or all of the reasonable 
costs of obtaining information.” 


First Cost-cutting Tip: Plan 
Your Discovery by Taking a 
Global View and Pinpointing 
Needs 

What do you really need to win 
your case? This is the question you 
must ask yourself in preparing your 
general discovery plan. How does 
electronically stored information 
help your case? Will you get the same 
“bang for your buck” from traditional 
depositions or from paper discovery? 
Is it really worth having a computer 
forensics expert restore electronically 
stored information and perform labor 
intensive, high-cost procedures to 
obtain the information? 

The only way to know the answers 
to these questions is to plan your 
discovery appropriately. Just like 
an architect/engineer cannot design 
a building without a plan for the 
foundation, using concrete, steel, and 
wood for support, your case cannot 
be built without a foundation. Just 
like a building, if the foundation is 
weak, the case will crumble. The 
components of the foundation for 
your case are the available discovery 
tools: depositions, interrogatories, 
requests for production, requests for 
admission, and inspections. Before 
venturing into electronic discovery, 
determine whether you need it, and 
if so, how it fits in your overall dis- 
covery plan. 

Ask yourself: “Do I need electroni- 
cally stored information to build the 
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foundation of my case?” Only request 
the electronic discovery necessary 
to your comprehensive discovery 
plan. This will greatly reduce your 
potential costs, the time spent fight- 
ing over these issues, and the vast 
amount of time spent reviewing 
information that may be totally ir- 
relevant to your case. 


Second Cost-cutting Tip: 
Educate Yourself on the 
Various Methods and Formats 
of Electronically Stored 
Information 

Cut your costs by learning the 
ways that electronic information is 
transmitted and stored. You need to 
understand fully what electronically 
stored information may be available 
to you in discovery, including how the 
information is stored, the format in 
which it is stored, and the methods 
of searching electronically stored 
information. Knowledge is power and 
knowing how electronic information 
works will allow you to effectively 
and efficiently obtain the necessary 
discovery in a cost- and time-efficient 
way. 

A low-cost way to learn about 
electronically stored information is 
to search the Internet. A vast array of 
vendors exist to consult on electronic 
discovery issues. Use their Web sites 
to understand the terminology and 
the electronic discovery universe. 
Speak with your technologically 
savvy friends and family and have 
them educate you on how electronic 
discovery works. 

Hire a consultant or look for a 
former employee of your opponent’s 
company so that you may find 
out what information was stored 
electronically, what format it was 
stored, what the retention policy of 
the information was, and where the 
information was stored. 

Once you are armed with the 
knowledge from your own research 
and have an idea of what information 
to seek, consult with your informa- 
tion and technology (IT) consultant. 
Ask the IT expert to explain the 
various types of backup systems, how 
e-mails are stored, what happens to 
files when they are deleted, and other 
relevant information. Explain your 
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case to the expert and tell about the 
information you think may be avail- 
able, and come up with inexpensive 
ways to obtain the information. Cre- 
ate an inexpensive plan to retrieve 
the information. 

Conducting your own research, us- 
ing your client or former employees 
to focus your discovery, and using 
the expertise of your IT professional 
are low-cost, minimal effort methods 
that will lead to excellent results in 
obtaining the valuable information 
and documents. 


Third Cost-cutting Tip: Find an 
Affordable Local IT Expert 

A low-cost, effective way to educate 
yourself and successfully obtain 
electronically stored information is 
to retain an IT expert from your lo- 
cal talent pool. Your local IT talent 
pool may include community college 
adjunct and full-time professors, IT 
personnel for medium- to large-sized 
companies and graduate students 
from local IT colleges and voca- 
tional and technical schools. Do not 
overlook these low-cost resources. 
These individuals may be willing 
to work on a part-time basis at a 
rate lower than a traditional “liti- 
gation computer forensics expert.” 
You may want to use one of them 
as a nontestifying expert. Use their 
practical knowledge and experience 
of business practices to efficiently 
obtain the information you need from 
your opponent’s electronically stored 
information. 


Fourth Cost-cutting Tip: Hire a 
Computer Systems Forensics 
Expert 

Once you have gained a basic un- 
derstanding of information systems 
and what types of information you 
are seeking, make a cost-saving in- 
vestment by hiring a competent, but 
affordable computer forensics expert. 
This investment is counterintuitive 
to cutting costs; however, spending a 
little on a forensics expert will save a 
lot in the long run. Just like any case 
you handle, you want on your side 
the best expert available within your 
means. You would not take on an 
airplane crash case without consult- 
ing with a pilot, mechanic, engineer, 


and accident reconstructionist. You 
would not take on a medical device 
case without retaining a physician or 
medical device expert. In the same 
manner, you should not venture 
into electronic discovery without a 
knowledgeable expert. 

The new rule changes and the 
complexity of electronic discovery 
and the various methods of storage 
and extraction will require retain- 
ing an expert at the early stages of 
litigation. To make the investment 
in retaining a computer expert af- 
fordable, consider different payment 
structures with the expert. You may 
negotiate a flat rate fee per case or 
have the expert on a retainer if you 
have a sufficient caseload. If forensic 
research is needed, for example, the 
mirroring of a hard drive by your 
expert to find electronically stored 
information, your expert’s rates 
may vary. Often, experts employ as- 
sistants or junior associates that are 
just as knowledgeable as the expert, 
but are compensated at a lower rate. 
Ask your expert to have the assistant 
work with you on the project in order 
to reduce costs. 


Fifth Cost-cutting Tip: Plan 
Discovery Early 

One of the keys to a successful 
discovery plan is to know what is 
needed to win the case and not chase 
unneeded data, thereby wasting your 
time and resources. To accomplish 
this, you must narrow down what 
you need to win the case. With the 
new rule changes, you must decide 
what your prize is early in the case 
— then keep your eye on it so that 
you can get it. In other words, figure 
out what is needed to win and ask for 
it. Avoid asking for things that are 
not needed that will unnecessarily 
bog down your case and force you 
into an expensive discovery expedi- 
tion which will not get you closer to 
your goal. 

The amendments to Rule 26(f)(3) 
require discussion of an electronic 
discovery plan with the defendant 
during the initial scheduling con- 
ference as to “any issues relating to 
disclosure of discovery of electroni- 
cally stored information, including 
the form or forms in which it should 
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be produced.” You will be forced early 
on to make well-informed decisions 
on what information to pursue if 
designated not reasonably acces- 
sible in light of the importance and 
usefulness of the information and the 
issues at stake. Once again, consul- 
tation with your computer forensics 
and IT experts will be valuable at 
that stage. 


Sixth Cost-cutting Tip: Use 
the Scheduling Conference 
to Narrow Issues and Learn 
Opponent’s Position 

The amendments to Rule 26(f)(3) 
require all counsel, at the outset 
of the case, to “discuss any issues 
relating to preserving discoverable 
information and to develop a pro- 
posed discovery plan that indicates 
the parties’ views and proposals 
concerning: any issues relating to 
disclosure or discovery of electroni- 
cally stored information, including 
the form or forms in which it should 
be produced ... .” Use the IT expert 
to evaluate your opponent’s informa- 


tion systems prior to the scheduling 
conference. The IT expert also will be 
helpful in crafting discovery requests 
with the requisite specificity to avoid 
problems. Finally, your IT expert will 
be very helpful in determining the 
costs associated with the requested 
production. 

During the initial Rule 26 confer- 
ence, make sure you discuss your 
opponent’s preservation of evidence, 
types, numbers, locations, backup 
systems, and the name or types of 
electronically stored information 
systems used by them. Also, be sure 
to discuss production formats. As the 
committee notes to Rule 26 suggest, 
it is important for counsel to become 
familiar with the electronic storage 
systems before the conference so that 
a discovery plan may be discussed. 
In particular, conferencing with indi- 
viduals who have special knowledge 
of a party’s computer system may be 
helpful. To promote this idea, take 
the IT expert with you to the confer- 
ence and request that your opponent 
do the same. 


Seventh Cost-cutting Tip: 
Specify the Format of 
Production to Yield the Best 
Results 

Rule 34(b) permits you to desig- 
nate the format for production. After 
the scheduling conference, you will 
have a better idea of what format 
to use when requesting discovery. If 
the production format is not speci- 
fied in your discovery request, then 
your opponent can state the format 
for providing the information and 
produce it as ordinarily maintained 
or in a reasonably usable format. You 
need to learn from your own research 
and your expert what the benefits 
and detriments are of the various 
formats. 

Four basic formats exist for re- 
view and production of electroni- 
cally stored information and paper 
documents: 1) online repository tools 
containing responsive documents;* 
2) native files; 3) litigation support 
load files,* TIFF images,° metadata,® 
and extracted text; and 4) printed 
paper.’ Know which format will be 
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“Miss Jean Louise, stand up.” 
with permission from Harper Lee, To Kill A Mockingbird 


We invite you to attend the 2007 Annual Florida Bar Convention to be 
held June 27-30, 2007, at the Orlando World Center Marriott. 


“Stand Up for Justice” is the theme for the Convention, and we 
thank Ms. Harper Lee for granting us her personal permission to bor- 
row from her classic work about justice, prejudice, compassion, and 
integrity. The Convention will include networking with fellow attorneys 
and judges, extensive CLE programs and numerous Committee and 
Section meetings. 


Thursday’s Judicial Luncheon will feature the annual 


State of the Judiciary Address 
Chief Justice R. Fred Lewis, Supreme Court of Florida 


as well as our keynote address, 


The American Jury: Guarantor of Judicial Independence 
Judge William G. Young, Chief Judge 
United States District Court, District of Massachusetts 


This year’s Convention also offers an opportunity to relax and have fun 
with your family and friends. Friday night’s dinner and show features 
comedian and life of the party, Frank Caliendo, and music by The 
Malones Motor City Revue. 


“Stand Up for Justice” is an invitation for each of us, as lawyers, to 
stand up for justice by bringing compassion and integrity to our work 
within the legal system. Plan to attend, bring your family, and make 
your reservations early. 


We look forward to seeing you in Orlando! 


Henry M. Coxe, Ill, President 
The Florida Bar 


Make plans now to attend the 2007 Annual Florida Bar Convention at 
the Orlando World Center Marriott in June. Summertime is the time 
for fun and vacationing! You and your family will enjoy the adventures 
of Orlando as well as the many activities the Resort has to offer. 
With a full service rejuvenating spa, more than 1,000,000 gallons of 
liquid refreshment in six pools and six hot tubs, soothing waterfalls, 
a Curvy water slide, eighteen-hole championship golf course, tennis, 
volleyball and basketball courts, fitness center and too many other 
amenities to list, everyone in your family will find an activity to enjoy. 
Come see for yourself why we chose this property for this year’s 
Annual Convention! 


Plan to meet with your Section or Committee members, and take the 
opportunity to earn CLE credits with the 18 seminars offered as part 
of your convention registration fee at no additional charge. Be sure 
not to miss our featured Presidential Showcase Seminars: “Criminal 
Justice and Our Constitutions: That Delicate Balance”, presented 
by the Criminal Law Section, and “Litigating Consumer Cases in 
Arbitration and Court: Practical Lessons for the Defense and Plaintiff 
Bar’, presented by the Consumer Protection Law Committee. 


The entire family will not want to miss the Friday night fun during the 
hilarious evening of comedy planned with MADtv alumnus, Fox NFL 
Sunday in house prognosticator, and creator/host of the upcoming 
late night sketch comedy “The Frank Show’, featuring Frank Caliendo. 
The fun continues with non-stop dance favorites from The Malones 
Motor City Revue. 


The Annual Convention Committee has worked diligently this year 
to provide you the perfect setting to mix education, business, and 
pleasure. | encourage you to take this time to see your friends and 
colleagues. We look forward to seeing you there and | know you 
will enjoy all the planned events the 2007 Annual Convention has 
to offer! 


Kimberly A. Bald, Chair 
2007 Annual Convention Committee 
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Chief Justice R. Fred Lewis 
and 
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United States District Court 
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Luncheons 


2007 Judicial Luncheon Honoring 
Florida’s Judiciary 


Thursday, 12:30 p.m. - 2:00 p.m. 


featured speakers: 


Chief Justice R. Fred Lewis, 
keynote speaker with 
the State of the Judiciary address 


and 


Judge William G. Young, 
United States District Court, 
District of Massachusetts 


“Miss Jean Louise, sta 


d up. Your father’s passin’” - from To Kill A Mockingbird 


Equal Opportunities Law Section, 
Florida Association for 

Women Lawyers, and 

Virgil Hawkins Florida Chapter 
National Bar Association 

Awards Luncheon 


Friday, 12:30 p.m. — 2:00 p.m. 


Family Law Section Annual 
Installation and Awards Luncheon 


Wednesday, 12:00 p.m. — 2:00 p.m. 


featured speaker: 


Florida Senator Dave Aronberg, 
District 27 


Business Law Section 
Membership Luncheon 


Thursday, 12:00 p.m. — 1:30 p.m. 


International Law Section 
Member Luncheon 
Friday, 12:30 p.m. - 2:00 p.m. 


Trial Lawyers Section 
Chester Bedell 


Memorial Luncheon 


Criminal Law Section 
Selig |. Goldin 
Awards Luncheon 


Friday, 12:00 p.m. — 2:00 p.m. 


featured speaker: 


Attorney, Miami, FL 


Albert J. Krieger, Criminal Defense 


Friday, 12:00 p.m. — 2:00 p.m. 
featured speaker: 


Lieutenant Commander 
Charles D. Swift, 
United States Navy 


50-Year Members and 
Awards Luncheon 


presented by the 


Elder Law Section 
Membership Luncheon 


Friday, 12:30 p.m. — 2:00 p.m. 


mm Young Lawyers Division 
f Friday, 12:30 p.m. — 2:00 p.m. 
featured speaker: 


The Honorable Gerald Bard Tjoflat, 
United States Circuit Judge 
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Just for 


Friday, June 29, 7:00 p.m. - 11:30 p.m. 
(Ages 3 - 12 * $10 each) 

We've planned an exciting night for children (ages 3-12) at the 
Orlando World Center Marriott. Included for their enjoyment are: 
face-painting and “tattoos,” a juggler and balancing act, a magician 

and balloon artist, toys, play equipment, games, arts & crafts, 
Nintendo, Playstation, movies and cartoons. 
(Dinner and snacks are included.) 


s 
PLATINUM 


Purchase tickets using the registration form °°” 
on back cover. 


The Florida Bar ~ 
| Young Lawyers Division ~ 


ALL ABOUT KIDS | 
Professional Child Care and Kids Convention Activities 


Phone: 407/812-9300, or see website at www.all-about-kids.com All sitters are licensed and bonded 
to provide an extra measure of safety and protection for your children. 


Saturday 
June 30 
7:00 - 8:30 a.m. 
Orlando World 
Center Marriott 


Put on your hat, your shirt and your sunscreen and join us early Saturday morning, 
June 30, for the 5K race. All ages are welcome. Walk, jog, or run. All proceeds 
benefit the Florida Skin Cancer Foundation. T-shirts for all participants. 


Sponsored by The Young Lawyers Division of The Florida Bar and 
The Florida Skin Cancer Foundation, Inc. 


wail In honor of the late Alan C. Sundberg, Jr. 
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President’s Showcase Seminars 


“Miss Jean Louise, sta 


Criminal Justice and Our 
Constitutions: That Delicate 
Balance: “Where Courageous 
Inquiry Leads...” 


Presented by the Criminal Law Section 


Thursday, 2:00 p.m. — 5:30 p.m. 


An Open Forum, Criminal Justice Ethics Roundtable 


The Criminal Law Section of The Florida Bar proudly presents Criminal Justice 
and Our Constitutions - constitutions state and federal; constitutions personal, 
moral, and ethical - bringing together a group of extraordinarily experienced, 
talented, and dedicated liberty professionals for a frank and spontaneous discus- 
sion about some of the important issues of our day. Our format - the Socratic 
Seminar - is as unique as our guests. 


“Our job is not to make up anyone’s mind, but to open minds — to make 
the agony of decision-making so intense that you can escape only by 
thinking.” 


Join us in a “courageous” conversation about: 


True Meaning of Constitutional Privacy in the Present Moment. 

The Remains of Judicial Discretion in Trial-Level Decision Making. 

The Procedural Regularity, and Humanity of Florida’s Imposition of Death 
as Penalty. 


Our distinguished panel: 

Honorable Dave Aronberg, Honorable Jerald Bagley, Jeanne 

Baker, Honorable Thomas H. Bateman Ill, Honorable Stan Blake, 
Honorable William P. Cervone; Honorable Jay Paul Cohen, 
Honorable Nancy A. Daniels, Honorable O.H. Eaton, Jr., Troy 

E. Elder, Honorable Kevin Emas, Stephen M. Fain, Aya Gruber, 
Honorable Carey Stafford Haughwout, Melanie Ann Hines, 
Jacqueline Indacochea, Julie Kay, Honorable Mark E. Kohl, 

Albert J. Krieger, Honorable Steve Leifman, David Oscar Markus, 
Barnaby Lee Min, Lesley Northup, Honorable Israel U. Reyes, 

David B. Rothman, Timothy P. Ryan, Honorable William N. Shepherd, 
Honorable Harry L. Shorstein, Andre L. Smith, A. Russell Smith, 
Neal R. Sonnett, Van Toth, George E. Tragos, William C. Vose, 

David S. Weinstein, Honorable Robert Neal Wesley, Robert H. Whorf, 
Honorable Kathleen M. — and —" H. Scott Fingerhut. 


Max. Certification: 3.0 hours 


Criminal Trial: 3.0 hours 
Criminal Appellate: 3.0 hours 


Max. CLER: 4.0 hours 


General: 4.0 hours 
Ethics: 1.0 hour 


Dnvest a few minutes 


in the Lawyers’ Marketplace 


d up. Your father’s passin’” - from To Kill A Mockingbird 


Litigating Consumer Cases in 
Arbitration and Court: 
Practical Lessons for the Defense 
and Plaintiff Bar 


Presented by the Consumer Law Committee 
Friday, 1:30 p.m. — 5:30 p.m. 


While Florida and federal law affirmatively state that arbitration is a favored means 
of resolving disputes, there are serious consequences for consumers who find 
themselves in arbitration. In addition, many Florida lawyers have little, if any, 
experience in the arbitration process. Attending this CLE will better prepare them 
for what is becoming a common practice in Florida and the nation. 

With Speakers: F. Paul Bland Jr., Staff Attorney, Trial Lawyers for Public Justice, 
Washington, D.C., and A. Michelle Jernigan, Shareholder, Upchurch Watson 
White & Max, Maitland, FL. 


1:30 p.m.-2:50 p.m. Defending and Defeating Arbitration Clauses in 
Consumer Cases 
F. Paul Bland, Jr., Esq. 


Coffee Break 
Now That You’re Here: Making Arbitration Work 


for Your Clients 
A. Michelle Jernigan, Esq. 


Coffee Break 

Ethical Issues in Arbitration and Consumer 
Litigation 

F. Paul Bland, Jr., Esq. 


2:50 p.m. - 3:00 p.m. 
3:00 p.m. - 4:20 p.m. 


4:20 p.m. - 4:30 p.m. 
4:30 p.m. - 5:20 p.m. 


5:20 p.m. - 5:30 a 


Max. CLER: 4.5 hours 


General: 4.5 hours 
Ethics: 1.0 hour 


Max. Certification: 3.5 hours 
Business Litigation: 3.5 hours 


SILVER 


Thank You 
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Seminars — ZOcdnesday 


Representing A Representative 
Presented by the Out of State Practitioners Division 


Wednesday, 1:00 p.m. - 4:35 p.m. 
CLE Program Chair: Eric Meeks, Immediate Past President OOSPD 


1:00 p.m.-1:35p.m. Your Lawyer Client: The Evolving Advertising 
and Website Rules in Florida 


Gary Leppla, OH 


The Florida Supreme Court has approved new refined advertising rules. New 
internet website regulation will again put Florida at the forefront of the national 
debate on restricting attorney advertising. This presentation will include a 
detailed analysis of the limitations on attorney self promotion. 
1:35 p.m.-2:25p.m. Marketing to a Niche Client Base 
Richard Tanner, NJ 


This presentation involves exploring and developing a market place for your 
legal services to a specialized clientele. Additionally this presentation discusses 
distinguishing your practice products to create a market where your firm is the 
best provider of those legal services. 


2:25 p.m. - 2:40 p.m. Break 
2:40 p.m.-3:30p.m. Director and Officer Insurance Coverage and 


Deepening Insolvency 
Michael Busenkell, DE 


This presentation will examine the fiduciary duties owed by directors and officers 
to the corporation, its shareholders and its creditors when the corporation is 
insolvent or in the zone of insolvency. This presentation will also examine 
potential causes of action for breaches of such fiduciary duties and provide an 
understanding of the type of D&O insurance policies available and coverage 
for causes of action for breaches of fiduciary duties. 

3:30 p.m.-3:45p.m. The Constitutionality of the Personal 
Representative Statute in Florida 
Gary Leppla, OH 


This presentation will review national case law and the practical implications of 
the personal representative statute in Florida. 
3:45 p.m. - 4:35 p.m Ethical Considerations When Representing A 
Representative 
Eric Meeks, OH 


This information packed program will sharpen your skills and give you the 
ethical competitive edge when you are representing a representative. Learn 
how to identify when ethical conflicts arise in the practice of law, anticipate 
problems, and how to take action to protect yourself from charges of ethical 
negligence in Florida. 


Max. CLER: 4.0 hours 


General: 4.0 hours 
Ethics: 1.0 hours 


Prepaid Legal, Domestic Violence 
and Landlord/Tenant Issues 


Presented by the Prepaid Legal Services Committee and 
sponsored by Florida Lawyers’ Legal Insurance Corporation 


Wednesday, 1:00 p.m. — 5:00 p.m. 


This seminar will address: 

¢ Landlord/Tenant Issues 

¢ Domestic Violence Issues 

e Establishing a Prepaid Legal Service Plan 


Max. CLER: 4.5 hours 
General: 4.5 hours 


Justice Teaching 


Presented by the Law Related Education Committee 


Wednesday, 2:00 p.m. — 5:00 p.m. 
Welcome and Introductions 
Justice Teaching: An Overview (Chief Justice R. Fred Lewis) 


A Reciprocal Relationship: Why Justice Teaching is Important to 
Students and the Courts (Annette Boyd Pitts, Executive Director, the 
Florida Law Related Education Association, Inc./ Select Committee on 
Justice Teaching) 


Best Practices in Law Related and Civic Education: Overview of 
Methods (Pitts) 


Demonstration of Strategies (Chief Justice Lewis and Pitts) 
Demonstration of grade level specific strategies using resource 
persons. 


VI. How It Will Work: A practical perspective 
Vil. Partnerships with Schools: Sign up and website 
Vill. Questions and Answers 


Contacts: Rob Thompson, Law Related Education Coordinator 
Florida Supreme Court 
thompsor @ flcourts.org 
850-414-6106 


Annette Boyd Pitts, Executive Director 
The Florida Law Related Education Association, Inc 
ABPflreaED @ aol.com 
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Max. CLER: 3.0 hours 
General: 3.0 hours 
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Seminars — 


[hAuvsday 


Florida Law Update 


Presented by the General Practice, Solo & Small Firm Section 
Thursday, 7:55 a.m. - 4:50 p.m. 


This course is designed to update Bar members as to major legislation, ethical 
issues and case law changes in the past year. 


7:55 a.m.-8:00a.m. | Opening Remarks 


Jack Merritt, Sarasota 


Ethics Update 
William |. Weston, Hollywood 


Real Property Update 
Bruce H. Gordon, Tampa 


Break 
Family Law Update 


Criminal Law Update 
Brian Tannebaum, Miami 


8:00 a.m. - 8:50 a.m. 


8:50 a.m. — 9:55 a.m. 


9:55 a.m. - 10:10 a.m. 
10:10 a.m. - 11:00 a.m. 
11:00 a.m. - 11:50 a.m. 


11:50 a.m. - 2:10 p.m. 
2:10 p.m. - 3:00 p.m. 


Lunch on your own 


Real Estate Law Update 
Eugene Shuey, Palm Beach 


3:00 p.m .-4:50p.m. Community Association Update 


William Sklar, West Palm Beach 


Max. CLER: 7.5 hours 


General: 7.5 hours 
Ethics: 1.0 hour 


Member 
eception 


Sponsored by 


SUNTRUST,; 


Thursday, 5:30 p.m — 6:30 p.m. 


Animal Law — State and Federal 
Issues in Today’s Society 


Presented by the Animal Law Committee 
Thursday, 8:00 a.m. - 4:00 p.m. 


Emergency Management Regarding Animals/Animal Disaster Relief - 
Andrea Spehar 

Service Animals and the Law - Marc Dubin 

Animal Seizures - Michele Lieberman 

Can You Trust Your Pet? - Peggy Hoyt 

Replevin and Animals - Dana Laganella 

Animal Welfare Act - Joe Gesualdi 

Breed Specific Litigation in Florida - Steve Wisotsky 

Pet Therapy/Service Animals - Mike Manister 


Max. CLER: 8.0 hours 
General: 8.0 hours 


Masters Seminar on 
Professionalism 2007: 
“Professionalism — You'll Know It 
When You See It and Why You Can’t 
Live Without It” 


Presented by the Standing Committee on Professionalism 
Thursday, 8:30 a.m. - 11:30 a.m. 


This popular annual seminar will be an enlightening, educational, and interactive 
program. During the first part of the seminar, a panel of distinguished jurists 
and lawyers from diverse fields of practice will share what professionalism 
means to them and the role professionalism has played in their legal careers. 
The second part of the seminar will be an interactive game in which the entire 
audience and the panelists are given scenarios involving an attorney placed in 
situations that call for a “professional” response. Five predetermined outcomes 
that range from the least to the most professional will be randomly assigned 
and participants will be called on to explain or defend their professionalism (or 
lack of professionalism) in the given scenario. 


8:30 a.m.- 8:40a.m. Opening Remarks 


Justice Raoul Cantero 

8:40 a.m.- 9:50 a.m. 
9:50 a.m. - 10:00 a.m. 

10:00 a.m. - 11:25 a.m. 


Discussion with panelists 
Break 


Professionalism or No Professionalism, 
You Decide! 


11:25 a.m.-11:30a.m. Closing Remarks 


Raoul Cantero 


CLER: 3.5 
General: 3.5 hours 
Professionalism: 3.5 hours 
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seminars — “Thursday 


“eDiscovery: The Changing 
Landscape” 


Sponsored bv 


3 
Robert Half’ Legal 


Thursday, 9:00 a.m. - 11:05 a.m. 


This session is designed to provide effective strategies for using contract 
attorneys to meet the challenges of eDiscovery. 


Featured Speakers: Charles A. Volkert, Ill, Esq., Executive Director 
of Rober Half Legal 
Kenneth G. Yormark, Managing Director of Protiviti 
Katy Thompson, Director of Protiviti 


9:00 a.m. - 9:05 a.m. 


9:05 a.m.-9:30a.m. is eDiscovery? 
We will define eDiscovery, look at the cost of eDiscovery on American businesses 
and the movement towards proactive records management processes. 


9:30a.m. - 9:50 a.m. When to Use Outside Specialists 

We will discuss the various situations where contract attorneys are most 
needed - large-scale or long-term cases, document-intensive projects, 
cases with complex technical components, specialized case work, litigation 
assessment and limited practice area experience. 


9:50 a.m.-10:05a.m. Break 


10:05 a.m. - 10:25a.m. Putting a Team Together 

Astrategic plan to create your perfect team when contract attorneys are included 
in a project, answering questions such as what are each member's tasks and 
areas of expertise, how will the team operate and who will supervise the group 
and monitor their progress. 


Welcome and Introduction 


10:25 a.m.-10:50a.m. Fraud and Litigation Risks & Ethical Scenarios 
We will discuss what law firms need to do to set ethical standards for their 
project teams during eDiscovery. We will identify types of risks to look for and 
provide ethical scenarios law firms may encounter and how to handle these 
situations. 


10:50 a.m. - 11:05 a.m. Summary, Questions and Answers 


Max. Certification: 1.5 hours 
Business Litigation: 1.5 hours 


Max. CLER: 2.0 hours 


General: 2.0 hours 
Ethics: 0.5 hour 


JOIN US FOR 


Thursday & Friday 
in the Lawyers’ Marketplace 


BRONZE 

Jlhassarga Cantap 
MAL 


SPONSORED BY 


Upchurch Watson White & Max Mediation Group 


Call the Orlando World Center Marriott at (407) 239-4200 
and ask for The Florida Bar Message Center. For hours 
other than listed below, the hotel operator can take 
messages for hotel guests. 


Wednesday, 2:00 p.m. - 5:00 p.m. 
Thursday, 8:00 a.m. - 5:30 p.m. 
Friday, 8:00 a.m. - 4:30 p.m. 


O 
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Seminars — CAursday 


Are You Practicing Law 


On Your Terms? 
Is your scale in balance? What would the 
evidence show about how you are balancing 
your career and your life? 


Presented by The Florida Bar’s Quality of Life & Career Committee 
and The Jay Block Companies 


Thursday, 10:30 a.m. — 12:30 p.m. 


10:30 a.m.- 10:40 a.m. Introduction and Opening Remarks 
Andrew Mayts, Chair, The Quality of Life & Career 
Committee 


Featured Speakers: 

Ellen Branat Block and Jay Block 

Career Management and Executive Coaching 
Specialists 

The Jay Block Companies, LLC 


10:40 a.m.-11:00.a.m. Balancing Career and Life Values 
The Quality of Your Life is in Direct Proportion 
to the Quality of Your Career 


11:00 a.m.- 11:40 a.m. Designing a Quality of Life Plan Around the 10 
Principles of Success 


11:40 a.m. - 12:20 p.m. Channeling Techniques to Manage Stress and 
Negative Emotions 


12:20 p.m. - 12:30 p.m. Question and Answer Session with Jay and 
Ellen Block as well as members from the 
Quality of Life & Career Committee 


Max. CLER: 2.0 hours 


General: 2.0 hours 
Mental Illness Awareness: 1.0 hour 


% The Florida Bar 
S Young Lawyers Division . 


The Changing Landscape — 2007 


Presented and sponsored by 


ae THE INSURANCE DESIGN CENTER, LLC 


2 Sessions: Thursday, 2:00 p.m. - 3:30 p.m. 
Thursday, 4:00 p.m. — 5:30 p.m. 


Founder and CEO Allan Goldstein conducts an in-depth examination of the 
sweeping change in the life insurance industry and its sudden impact on your 
client’s ability to accumulate, preserve and distribute their estate. You will learn 
how to capture a greater share of insurance companies returns for your clients, 
spect fiduciary risks, and structure a defensible strategy that will endure. For 
each topic, case studies provide a framework for the productive discovery and 
dynamic exchange of ideas about the real world challenges your clients face. 


Introduction 

¢ Changing Landscape 

* Life Settlements 

* Insurable Interest 
Secondary Guarantees 
The Reinsurance Factor 
Summary 


Questions and Answers 


Max. CLER: 1.5 hours Max. Certification: 1.0 hour 


General: 1.5 hours Elder Law: 1.0 hour 
Wills, Trusts & Estates: 1.0 hour 


COPPER 
SPONSOR 


We’re Wired and Ready! 


baa Check Your Email at 
The Cyber Connection 


sponsored by 


@ LexisNexis” 


Wednesday, 2:00 p.m. - 5:00 p.m. 
Thursday, 8:00 a.m. - 6:30 p.m. 
Friday, 8:00 a.m. - 4:30 p.m. 


located in the Lawyers’ Marketplace 
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Seminars — “Friday 


Overview on International Your Firm’s Culture: 
Transactions Breed Malpractice or 
Presented by the International Law Section Support Professionalism? 


Friday, 8:30 a.m. - 12:00 p.m. Presented and co-sponsored by 
Florida L Mutual | 
8.30. a.m.- 9.15a.m. Bringing Assets to the U.S.: Direct Investments, The 


USA PATRIOT ACT, KYC, AML, etc. Friday, 8:30 a.m. - 11:30 a.m. 


9:15 a.m.- 10:00 a.m. Bringing Goods to the U.S.: Trade and 

Protection of Intellectual Property Lynn Brewer, an attorney and Enron insider, shares her experience with a 
corporate culture that invited breaches of ethical and fiduciary duties as well as 
10:00 a.m.-10:15a.m. Break shares her insights of how the absence of internal controls cause and promote 


10:15 a.m.-11.00a.m. The International Corporate Client: Corporate a corporate/firm culture that can destroy your practice. 


Structuring and Tax Aspects 8:30 a.m.- 8:45am. Administrative Announcements: Introduction 


11:00 a.m. - 11:30 a.m. The International Private Client: Estate 
Planning and Tax Aspects 8:45 a.m.-10:15a.m. Bad Organization Cultures and the Impact 

on You! 

11:30 a.m. - 12:00 p.m. Bringing Individuals to the U.S.: Immigration Speaker: Lynn Brewer, Integrity Institute, 


Tacoma, WA. 


— 10:15 a.m.-10:30a.m. Question & Answers 
Max. CLER: 4.5 hours Max. Certification: 4.5 hours 


General: 4.5 hours Antitrust: 1.0 hour 10:30 a.m.- 10:45 a.m. Break 


Ethics: 1.0 hour Business Litigation: 1.0 hour 
Immigration and Nationality: 1.0 hour 10:45 a.m.- 11:30 a.m. Your Firm’s Culture and Related 


Intellectual Property: 1.0 hour Malpractice Risks 
International Law: 4.5 hours 
Wills, Trusts & Estates: 1.0 hour REVIT S ourse No. 25 
Max. CLER: 3.0 hours 
General: 3.0 hours 
Ethics: 3.0 hours 


Annual & Shen 


featuring 


‘Frank Caliendo 


with music by 


The Malones Motor City Revue 


Mut nual 


Insurance Companyg 
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Seminars — “Friday 


Masters Seminar On Ethics 2007 


Presented by the Professional Ethics Committee 
Friday, 8:45 a.m. — 11:30 a.m 


Hear dynamic, experienced lawyers discuss a variety of ethical topics 
including: 


* Ethical Dilemmas Arising in ADR and the Impact of New Rules 
and Cases 
Timothy Thomes and Sharon Press 


Supervision and Responsibility for Outside Agents 
D. Culver “Skip” Smith III 


How the Judiciary Views Professional vs. Unprofessional Conduct 
of Attorneys 

Judge Virginia M. Covington, U.S. District Court, Middle District Florida, 
and Judge Donald E. Scaglione, Hernando County 


Ethical Requirement to Maintain Technological Competency in Your 
Practice and Practice Management 
Steven W. Teppler 


Difficult Attorney Behavior and Ethical Pitfalls for the Unwary 
Jeffrey Albinson and Joseph Corsmeier 


Max. CLER: 3.0 hours 
General: 3.0 hours 
Ethics: 3.0 hours 


Health Law Hot Topics 2007 


Presented by the Health Law Section 
Friday, 9:00 a.m. — 12:30 p.m. 


9:00 a.m.- 9:50a.m. Diagnostic Imaging Legal Landmines 
Joshua M. Kaye, McDermott Will & Emery, LLP 
Jerry M. Sokol, McDermott Will & Emery, LLP 


The 2007 Florida Legislative Session: 
Health Law Update 
Francine Plendl, Florida Medical Association 


10:40 a.m.-10:50a.m. Break 
10:50 a.m. - 11:40 a.m. 


9:50 a.m. - 10:40 a.m. 


Judged By Your Peers: Managing 
Credentialing and Peer Review in Florida 
Post-Kadlec and Poliner 

Michael J. Dewberry, Fowler White Boggs Banker 
Francis B. Geary, Jr., Esq. 


Focus on Bioethics: Collision and 
Cooperation Between Parents and Health 
Care Providers 

Speaker TBA 


11:40 a.m. - 12:30 p.m. 


Max. Certification: 3.0 hours 
Health Law: 3.0 hours 


Max. CLER: 4.0 hours 
General: 4.0 hours 


First Amendment & the U.S. 
Supreme Court 


Presented by the Media & Communications Law Committee 
Friday, 2:00 p.m. - 4:00 p.m. 


Moderator: Thomas R. Julin 


Panelists: U.S. District Judge Donald M. Middlebrooks, John Antoon 
ll, and Adalberto Jordan; Third District Court of Appeal Senior Judge 
Alan Schwarz, University of Miami Law Professor Lili Levy; Univer- 
sity of Florida Law Professor Lyrissa Lidsky; Richard J. Ovelmen; and 
Daniel P.S. Paul. 


The bizarre and bewildering parade continues again this year. The first burning 
issue: Can a public high school bounce a student for holding a “Bong Hits 4 
Jesus” placard at an off-campus Olympics torch relay? Next, a taxpayer salvo 
against “faith-based” initiatives must go on, the Seventh Circuit ruled, or federal 
mosques could not be challenged either. Not worried that Congress will change 
the shape of its dome, the President says this standing rule must be knocked 
down. Poaching eighth-grade boys from other schools landed a coach a hefty 
$3,000 fine which the Sixth Circuit says violates his First Amendment rights. The 
athletic association fires back here with a Hail Mary state-action pass. Then, a 
state law that strips Big Labor of compulsory union fees for political campaigns is 
embraced by Big Business. Big Business loves free speech, but not this much. 
The Supreme Court can’t get enough of campaign finance reform when pro-life 
advocates’ rights are at stake and this year is no different. With two new justices, 
the federal ban on electioneering communications is gasping for its own life. 
You'll be gasping yourself after you hear the raucous and irreverent analysis of 
these cases and others by our panel of Supreme Court watchers. 


Max. CLER: 2.5 hours 
General: 2.5 hours 


Max. Certification: 2.5 hours 


Civil Trial: 2.5 hours 
State & Federal Gov't: 2.5 hours 
Admin. Practice: 2.5 hours 
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Seminars — Saturday 


2007 Military Law and 
Legal Assistance Symposium 


Presented by the Military Affairs Committee 
Saturday, 8:00 a.m. — 3:45 p.m. 


8:15 a.m. Welcome and Introductions 
Ken Martin 


8:40 a.m. Legal Assistance Overview 
Thomas E. Wallace, Naval Legal Service Office 
Southeast, Jacksonville, Florida 


Estate Planning Military Considerations 
Kim Heller, Ormond Beach, Florida 


Break 


Family Law - Uniform Child Custody Issues 
Judge (LTC USAR) Margaret Steinbeck, Lee 
County Justice Center, Fort Myers, Florida 


9:40 a.m.- 10:05 a.m. Veterans Issues 
Harold Youmans, Riverview, Florida 


10:05 a.m.-10:15a.m. Break 


10:15 a.m. - 11:05 a.m. Computer Research and Internet Legal Issues 
Professor Faye Jones, Florida State University 
College of Law, Tallahassee, Florida 


11:05 a.m.-11:15a.m. Move to Lunch 


11:15 a.m. - 12:45 p.m. Luncheon - Key Note Address 
MG Dan Wright, Assistant Judge Advocate 
General, United States Army, Washington, D.C 


12:45 p.m. - 12:55 p.m. Return to Class 


12:55 p.m.-1:45p.m. —_ Ethics 
COL (USA Ret) Howard McGillin, Brennan, Manna 
& Diamond, P.L., Jacksonville, Florida 


1:45p.m.- 1:55p.m. Break 


1:55 p.m.- 2:45p.m. Evidence and Military Law Update 
Professor Lee Schinasi, University of Miami Law 
School, Coral Gables, Florida 


2:45 p.m.- 2:55p.m. Break 


2:55 p.m.- 3:45p.m. Military Law Overview - CAAF and Capitol Hill 
Perspective 
Judge (US CAAF) Scott Stucky 


Convention registrants incur no additional charge to attend the 
Military Law Symposium. 


If Symposium only attendee, special registration required = $100. 
See registration form on back page. 


Max. CLER: 8.0 hours | Max. Certification: 8.0 hours 
General: 8.0 hours Marital & Family Law: 0.5 hour 
Ethics: 1.0 hour | State & Federal Gov’t.: 8.0 hours 
| Wills, Trusts & Estates: 0.5 hour 


“Trials and Tribulations” 
With Roy Black and 
Ervin A. Gonzalez 


Presented by LexisNexis and The Florida Bar 
Saturday, 9:00 a.m. — 12:00 p.m. 


Seasoned litigators and young associates alike will benefit from this seminar 
taught by Florida trial experts Roy Black and Ervin Gonzalez. With combined civil 
verdicts in the millions along with wins in high profile criminal cases, Gonzalez 
and Black have developed and successfully executed proven trial strategies, 
trial themes, openings, cross-examination, and closing arguments — all which will 
be revealed to you in this seminar. They will also compare and contrast some 
of their high profile criminal and civil cases and demonstrate the theories and 
Strategies that helped them win. Civil and criminal attorneys alike will benefit 
from attending this presentation. 


Discussion of High Profile Cases 
Winning Themes 

Analysis of Trial Techniques 
Jury Selection 

Opening Statements 
Direct/Cross Examination 
Closing Statement 


Max. CLER: 4.0 hours Max. Certification: 3.0 hours 


General: 4.0 hours Criminal Appellate: 3.0 hour 
Ethics: 1.0 hour Criminal Trial.: 3.0 hours 


me) Annual Convention 


Exhibitors 


invite you to 


Enjoy refreshments while winning 
Deluxe Hotel Package Giveaways! 


Thursday * 8:00 a.m. — 6:30 p.m. 


Friday * 8:00 a.m. -— 4:30 p.m. 
in the Lawyers’ Marketplace 


Each Convention Registrant will receive 
an entry card in their registration packet 
for a chance to stay at a deluxe hotel. You 
do not have to be present to win. 


| 
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8:00 a.m. - 
9:05a.m.- 9:15am. 

15 


Schedule 


Wednesday, June 27 


Ad Hoc Committee on Fast Track Court Rules 2:00 p.m.- 4:00 p.m. 
Annual Convention Committee 4:00 p.m.- 5:30 p.m. 
Business Law Section-Bankruptcy Judicial Liaison Committee 4:00 p.m.— 6:00 p.m. 
Cyber Connection sponsored by LexisNexis 2:00 p.m.- 5:00 p.m. 
Exhibitors’ Orientation 10:00 a.m.-11:00 a.m. 
Exhibitor/Sponsor Reception 6:00 p.m.- 7:00 p.m. 
Family Law Section 
e Adoption, Paternity & Dependency Committee 10:30 a.m.-12:00 p.m. 
Annual Installation and Awards Luncheon 12:00 p.m.- 2:00 p.m. 
Children’s Issues 
CLE Committee 10:00 a.m.-11:30 a.m. 
Domestic Violence Committee 2:00 p.m.- 3:30 p.m. 
Equitable Distribution Committee 2:00 p.m.— 3:30 p.m. 
General Magistrate & Hearing Officers 9:00 a.m.-10:30 a.m. 
Legislation Committee 3:30 p.m.- 5:30 p.m. 
Litigation Support Committee 9:00 a.m.-10:30 a.m. 
Mediation & Collaborative Law Committee 10:30 a.m.-12:00 p.m. 
Membership Committee 2:00 p.m.— 3:30 p.m. 
Membership Welcome Reception 6:00 p.m.— 8:00 p.m. 
Publications Committee 
Rules & Forms Committee 10:30 a.m.-12:00 p.m. 
Sponsorship Committee 2:00 p.m.- 3:30 p.m. 
Support Issues Committee 10:30 a.m.-12:00 p.m. 
Florida Lawyers Mutual Insurance Company 
¢ Board of Directors Annual Meeting 8:00 a.m.— 1:00 p.m. 
¢ Annual Meeting of Members 10:00 a.m.-11:00 a.m. 
Florida State University Law Alumni Association Board Meeting 2:00 p.m.- 4:00 p.m. 
Florida Supreme Court 
e Judicial Ethics Advisory Committee 1:00 p.m.- 5:00 p.m. 
¢ Task Force on Complex Litigation Panel Discussion 9:00 a.m.-12:00 p.m. 
¢ Task Force on Complex Litigation Public Hearing 1:00 p.m.- 4:30 p.m. 
Grievance Mediation and Fee Arbitration Standing Committee 10:30 a.m.-12:30 p.m. 
Justice Teaching seminar presented by the Law Related Education Committee 2:00 p.m.- 5:00 p.m. 
Lawyers’ Marketplace 2:00 p.m.- 5:00 p.m. 
Message Center sponsored by Upchurch Watson White & Max Mediation Group 2:00 p.m.— 5:00 p.m. 
Prepaid Legal, Domestic Violence and Landlord/Tenant Issues seminar presented by 

the Prepaid Legal Services Committee and sponsored by Florida Lawyers Legal Insurance Corporation 1:00 p.m.- 5:00 p.m. 
Reception and Dinner for Past, Present and Incoming Members of the Board of Governors and 

Past Presidents of The Florida Bar sponsored by Florida Lawyers Mutual Insurance Co. ............cccsssssseseseseseeeesseseseeeees 6:30 p.m.- 9:30 p.m. 
Refreshment Center 8:00 a.m.- 3:00 p.m. 
Representing A Representative seminar presented by the Out of State Practitioners Division 1:00 p.m.- 4:35 p.m. 
Stetson Lawyers University College of Law Reception 6:00 p.m.- 7:30 p.m. 
The Florida Bar Information Desk 7:30 a.m.- 5:00 p.m. 
The Florida Bar Registration Desk 7:30 a.m.— 5:00 p.m. 
Young Lawyers Division 
* Moot Court Competition—-Preliminary Rounds 2:00 p.m.- 6:00 p.m. 
* Moot Court Competition Reception 5:00 p.m.- 7:00 p.m. 


Thursday, June 28 


Administrative Law Section 

¢ Executive Council/Annual Meeting 3:00 p.m.- 5:30 p.m. 
¢ Reception 6:30 p.m.— 7:30 p.m. 
Advertising, Standing Committee on 2:00 p.m.— 4:30 p.m. 
All Member Reception sponsored by SunTrust Banks, INC............c:ccsessssesessssesesseseseesssessesesesesscseeessesesessssesesscseseeersesecaeseseseees 5:30 p.m.- 6:30 p.m. 
Animal Law — State and Federal Issues in Today’s Society seminar presented by the Animal Law Committee 8:00 a.m.- 4:00 p.m. 
Animal Law Committee 4:30 p.m.- 6:30 p.m. 
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Schedule 


Appellate Practice Section 
* Committees 9:00 a.m.-10:30 a.m. 
¢ Dessert Reception 
¢ Discussion with the Florida Supreme Court and Final Round of YLD Moot Court Competition 2:00 p.m.- 4:30 p.m. 
° Executive Council 10:00 a.m.-12:00 p.m. 
Are You Practicing Law on Your Terms? seminar presented by 
the Quality of Life and Career Committee and The Jay Block Companies 10:30 a.m.-12:30 p.m. 
Attorney Client Privilege Task Force 9:00 a.m.-12:00 p.m. 
Barry University School of Law Alumni Reception 6:00 p.m.- 7:30 p.m. 
Business Law Section 
¢ Antitrust, Franchise & Trade Regulation Committee 1:30 p.m.- 3:30 p.m. 
Bankruptcy/UCC Committee 9:00 a.m.-12:00 p.m. 
Business Litigation Committee 9:00 a.m.-12:00 p.m. 
Chapter 517 Committee 1:30 p.m.- 3:30 p.m. 
CLE, Membership, Legislative and Communication Committees 3:00 p.m.- 3:45 p.m. 
Computer/Cyber Law Committee 9:00 a.m.-12:00 p.m. 
Corporations, Securities and Financial Services Committee 9:00 a.m.-12:00 p.m. 
Executive Council 3:45 p.m.- 6:30 p.m. 
9:00 a.m.-12:00 p.m. 
12:00 p.m.- 1:30 p.m. 
Membership and Law Student Reception 6:30 p.m.- 7:30 p.m. 
Opinion Standards Committee 1:30 p.m.- 3:30 p.m. 
Retreat/Sponsorship Committee 2:00 p.m.- 3:00 p.m. 
¢ State/Federal Court Liaison Committee 1:30 p.m.- 3:30 p.m. 
Certified Lawyers Reception sponsored by Florida Lawyers Mutual Insurance Co. ..........cccccsescssesseseetetesesesesteeeeseseseeneneneees 6:30 p.m.- 7:30 p.m. 
CLE Committee 9:00 a.m.-12:00 p.m. 
Clients’ Security Fund Committee 1:00 p.m.- 6:00 p.m. 
Committee Leadership Conference 11:30 a.m.-12:15 p.m. 
Criminal Justice & Our Constitutions: That Delicate Balance seminar 
presented in the President’s Showcase by the Criminal Law Section 2:00 p.m.— 5:30 p.m. 
Cuban American Bar Association/Appellate Practice Section Dessert Reception 9:00 p.m.-11:00 p.m. 
Cumberland School of Law Reception 6:30 p.m.- 7:30 p.m. 
Cyber Connection sponsored by LexisNexis 8:00 a.m.— 6:30 p.m. 
“eDiscovery: The Changing Landscape” seminar sponsored by Robert Half Legal 9:00 a.m.-11:05 a.m. 
Emory Law Alumni Reception 6:30 p.m.— 7:30 p.m. 
Environmental and Land Use Law Section/Administrative Law Section Reception 6:30 p.m.— 7:30 p.m. 
Family Law Section-Executive Council 9:00 a.m.- 1:00 p.m. 
Federal Court Practice Committee 11:30 a.m.-12:30 p.m. 
Federal Judicial Roundtable 1:30 p.m.- 4:30 p.m. 
Florida Association for Women Lawyers 
¢ Annual Meeting 3:00 p.m.- 5:00 p.m. 
¢ Installation of Officers and Reception 5:30 p.m.- 7:00 p.m. 
Florida Coastal School of Law Alumni Reception 6:30 p.m.— 8:00 p.m. 
Florida Court Public Information Officers 8:00 a.m.- 4:00 p.m. 
Florida Law Update presented by the General Practice, Solo and Small Firm Section 7:55 a.m.— 4:50 p.m. 
Florida Lawyers’ Legal Insurance Corporation 
¢ Annual Meeting of the Membership 2:00 p.m.- 3:00 p.m. 
¢ Board of Directors’ Meeting 3:00 p.m.— 6:00 p.m. 
¢ Reception 6:30 p.m.- 7:30 p.m. 
Florida State University College of Law Alumni Reception 6:00 p.m.- 7:30 p.m. 
Florida Supreme Court Historical Society Annual Meeting 10:00 a.m.-12:00 p.m. 
Health Law Section 
¢ Executive Council 4:00 p.m.- 6:00 p.m. 
¢ Reception 6:00 p.m.- 7:15 p.m. 
Journal and News Editorial Board 2:00 p.m.— 4:00 p.m. 
Judicial Administration and Evaluation Committee 2:00 p.m.- 4:00 p.m. 
Judicial Independence, Standing Committee on 9:00 a.m.-12:00 p.m. 
Judicial Luncheon featuring Chief Justice R. Fred Lewis and 
Judge William G. Young, U.S. District Court, District of Massachusetts 12:30 p.m.— 2:00 p.m. 
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Schedule 


Thursday, June 28 


Juvenile Court Rules Committee 9:00 a.m.- 1:00 p.m. 
Labor and Employment Law Section 

¢ Executive Council 5:00 p.m.- 6:00 p.m. 
¢ Reception 6:00 p.m.- 8:00 p.m. 
Law Related Education Committee 2:00 p.m.- 4:00 p.m. 
Lawyers’ Marketplace 8:00 a.m.— 6:30 p.m. 
Legal Needs of Children Committee 2:00 p.m.- 4:00 p.m. 
LOMAS Advisory Board 

Masters Seminar on Professionalism 2007 presented by the Standing Committee on Professionalism 8:30 a.m.-11:30 a.m. 
Member Outreach Committee 10:30 a.m.-12:30 p.m. 
Message Center sponsored by Upchurch Watson White & Max Mediation Group 8:00 a.m.— 5:30 p.m. 
Nova Southeastern University Shepard Broad Law Center Alumni Reception 6:30 p.m.— 7:30 p.m. 
Ohio Northern University College of Law Reception 6:30 p.m.— 7:30 p.m. 
Past Presidents’ Advisory Council Breakfast 8:00 a.m.— 9:30 a.m. 
Practice Management & Development Section-Walter Crumbley Award Luncheon 12:30 p.m.- 2:00 p.m. 
Prepaid Legal Services Committee 8:00 a.m.-10:00 a.m. 
Presidential Election Committee 8:00 a.m.-10:00 a.m. 
Quality of Life/Career Committee 2:00 p.m.- 4:00 p.m. 
Refreshment Center 8:00 a.m.- 3:30 p.m. 
Relations with CPA’s and FICPA Committee 10:30 a.m.- 2:30 p.m. 
Rules of Judicial Administration Committee 2:00 p.m.— 6:00 p.m. 
Southern Legal Counsel, Inc.-Board Meeting 4:00 p.m.- 5:30 p.m. 
Student Education and Admissions to the Bar Committee 1:00 p.m.- 4:00 p.m. 
St. Thomas University School of Law Reception 6:30 p.m.- 7:30 p.m. 
The Changing Landscape 2007 seminar sponsored by The Insurance Design Center, |.LC - Session | 2:00 p.m.— 3:30 p.m. 
The Changing Landscape 2007 seminar sponsored by The Insurance Design Center, LLC - Session II 4:00 p.m.- 5:30 p.m. 
The Florida Bar Foundation 

e Annual Reception and Dinner 6:00 p.m.-10:00 p.m. 
¢ Board of Directors Meeting 2:00 p.m.— 5:00 p.m. 
¢ Committee Meeting 9:00 a.m.-11:00 a.m. 
The Florida Bar information Desk 7:30 a.m.- 5:00 p.m. 
The Florida Bar Registration Desk 7:30 a.m.— 5:30 p.m. 
University of Florida Levin College of Law School Alumni Reception 6:30 p.m.— 8:00 p.m. 
University of Miami Law Alumni Association Reception 6:00 p.m.— 7:00 p.m. 
Voluntary Bar Liaison Committee 2:00 p.m.— 4:00 p.m. 
Young Lawyers Division 

¢ Board of Governors 10:00 a.m.- 2:00 p.m. 
¢ Board of Governors New Member Orientation 8:00 a.m.-10:00 a.m. 
¢ Margaritaville Dinner and Casino Night 7:00 p.m.-11:00 p.m. 
Young Lawyers Division—Moot Court Competition 

* Final Round and Appellate Practice Section Discussion with the Justices of the Florida Supreme Court 2:00 p.m.- 4:30 p.m. 
¢ Semi Final Rounds 8:30 a.m.-11:30 a.m. 


Friday, June 29 


Admiralty Law Committee 2:00 p.m.— 5:00 p.m. 
Appellate Court Rules Committee 8:00 a.m.-10:00 a.m. 
Aviation Law Committee 2:00 p.m.— 5:00 p.m. 
Board of Legal Specialization and Education 8:30 a.m.- 4:00 p.m. 
City, County and Local Government Law Section-Executive Council 10:00 a.m.-12:30 p.m. 
Civil Procedure Rules Committee 9:00 a.m.-12:00 p.m. 
“Clowning Around in Orlando” Children’s Event sponsored by the Young Lawyers Division 7:00 p.m.-11:30 p.m. 
Code & Rules of Evidence Committee 2:00 p.m.- 4:00 p.m. 

10:30 a.m.-12:30 p.m. 

10:00 a.m.-12:00 p.m. 


9:00 a.m.-12:00 p.m. 
12:00 p.m.- 2:00 p.m. 


ae Criminal Law Section 
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Criminal Procedure Rules Committee 2:00 p.m.— 4:00 p.m. 
Cyber Connection sponsored by LexisNexis 8:00 a.m.- 4:30 p.m. 
Education Law Committee 1:30 p.m.- 5:00 p.m. 
2:00 p.m.— 4:00 p.m. 
Elder Law Section 
¢ Committee Meeting 2:30 p.m.— 4:00 p.m. 
¢ Executive Council 9:00 a.m.-12:00 p.m. 
12:30 p.m.- 2:00 p.m. 
8:30 a.m.-12:00 p.m. 
Environmental and Land Use Law Section 
¢ CLE Committee 9:30 a.m.-10:30 a.m. 
10:30 a.m.-12:30 p.m. 
Equal Opportunities Law Section 
¢ Executive Council 9:00 a.m.-12:00 p.m. 
¢ Equal Opportunities Law Section, Virgil Hawkins Florida Chapter National Bar Association and 
the Florida Association for Women Lawyers Luncheon 12:30 p.m.— 2:00 p.m. 
Family Law Rules Committee 9:00 a.m.— 1:00 p.m. 
First Amendment and the U.S. Supreme Court seminar presented by the Media & Communications Law Committee..... 2:00 p.m.- 4:00 p.m. 
Florida Association for Women Lawyers, Equal Opportunities Law Section and the Virgil Hawkins Florida Chapter 
National Bar Association Luncheon 12:30 p.m.— 2:00 p.m. 
Florida Council of Bar Executives 10:30 a.m.-12:30 p.m. 
Friday Night Dinner & Show sponsored by the Annual Convention Sponsors (see inside front cover) 8:00 p.m.-11:00 p.m. 
General Assembly 10:00 a.m.-12:00 p.m. 
General Practice, Solo and Small Firm Section 
¢ Executive Council 2:00 p.m.- 5:00 p.m. 
¢ Executive Council Working Lunch 12:30 p.m.— 2:00 p.m. 
¢ Tradition of Excellence Award Reception 6:30 p.m.— 7:30 p.m. 
Government Lawyers Section 
¢ Executive Council 3:00 p.m.— 5:30 p.m. 
e Reception 6:00 p.m.— 7:00 p.m. 
Health Law Hot Topics seminar presented by the Health Law Section 9:00 a.m.-12:30 p.m. 
Intellectual Property Certification Committee 8:00 a.m.— 5:00 p.m. 
International Law Section 
¢ Committee Meetings 5:00 p.m.— 6:00 p.m. 
¢ Executive Council 2:30 p.m.— 5:00 p.m. 
e Luncheon 12:30 p.m.— 2:00 p.m. 
¢ Reception 6:00 p.m.— 7:30 p.m. 
Judicial Nominating Procedures Committee 
Labor and Employment Law Certification Committee 10:30 a.m.-12:30 p.m. 
Lawyer Referral Service Committee 2:00 p.m.- 5:00 p.m. 
Lawyers’ Marketplace 8:00 a.m.— 4:30 p.m. 
Litigating Consumer Cases in Arbitration and Court: Practical Lessons for the Defense and Plaintiff Bar seminar 
presented in the President’s Showcase by the Consumer Protecton Law Committee 1:30 p.m.— 5:30 p.m. 
Masters Seminar on Professional Ethics 2007 presented by the Professional Ethics Committee 8:45 a.m.-11:30 a.m. 
Media & Communications Law Committee 4:30 p.m.- 6:00 p.m. 
Member Benefits Committee 8:00 a.m.-10:00 a.m. 
Message Center sponsored by Upchurch Watson White & Max Mediation Group 8:00 a.m.— 4:30 p.m. 
Out-of-State Practitioners Division 
¢ Executive Council 
Reception 
Overview on International Transactions seminar presented by the International Law Section 
Probate Rules Committee 
Professional Ethics Committee 
Professionalism, Standing Committee on 
Public Interest Law Section 
¢ Committees 9:00 a.m.-11:30 a.m. 
¢ Executive Council 2:00 p.m.— 4:30 p.m. 
¢ Legislation Committee 11:30 a.m.-12:30 p.m. 
e Luncheon 12:30 p.m.- 2:00 p.m. 
7:00 a.m.— 7:45 a.m. 
8:00 a.m.— 3:30 p.m. 
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Schedule 


Friday, June 29 


Small Claims Rules Committee 

Supreme Court/Florida Bar Committee on Judicial Evaluations 

The Florida Bar Information Desk 

The Florida Bar Registration Desk 

Traffic Court Rules Committee 

Trial Lawyers Section 

¢ Chester Bedell Memorial Luncheon 

¢ Executive Council 

UPL, Standing Committee on 

Virgil Hawkins Florida Chapter National Bar Association, Florida Association for Women Lawyers, and 
the Equal Opportunities Law Section Luncheon 

Your Firm’s Culture: Breed Malpractice or Support Professionalism? seminar 
presented and co-sponsored by Florida Lawyers Mutual Insurance Company and The Florida Bar 

50-Year Member & Awards Luncheon presented by the Young Lawyers Division 


1:30 p.m.- 3:30 p.m. 
1:00 p.m.- 5:30 p.m. 
7:30 a.m.— 4:30 p.m. 
7:30 a.m.- 4:30 p.m. 
10:30 a.m.-12:30 p.m. 


12:00 p.m.— 2:00 p.m. 
2:30 p.m.— 5:30 p.m. 
10:00 a.m.- 1:00 p.m. 


12:30 p.m.- 2:00 p.m. 


8:30 a.m.-11:30 a.m. 
12:30 p.m.- 2:00 p.m. 


Saturday, June 30 


Council of Sections 

Hat, Shirt & Squirt 5K Run sponsored by the Young Lawyers Division and The Florida Skin Cancer Foundation, Inc 
Military Affairs Committee 

Military Law and Legal Assistance Symposium presented by the Military Affairs Committee 

Refreshment Center 

The Florida Bar Registration Desk/Information Desk 7:30 a.m.-10:00 a.m. 
Virgil Hawkins Florida Chapter National Bar Association Meeting 8:00 a.m.- 3:00 p.m. 
“Trials and Tribulations” with Roy Black and Ervin A. Gonzalez seminar presented by LexisNexis and The Florida Bar. 9:00 a.m.-12:00 p.m. 


9:00 a.m.-11:30 a.m. 
7:00 a.m.- 8:30 a.m. 
4:30 p.m.— 6:30 p.m. 
8:00 a.m.— 3:45 p.m. 
7:30 a.m.-10:00 a.m. 


Last date for mailing registrations to The Florida Bar in 
Tallahassee is 6/13/07 


All tickets must be picked up on-site at The Florida Bar 
registration desk in Grand VII 


$225 Early Bird Registration Fee 
(postmarked by 6/8/07) 


$300 Regular & On-Site Registration Fee 
(postmarked 6/9/07 or after) 


Register online at www.floridabar.org 


Registrations received by FAX must be paid by credit card 
(Fax Number: 850/561-5612). 


Telephone registrations cannot be processed 


Full Annual Convention registration fee will entitle you to: 


* Attend seminars Wednesday - Saturday 
Only one seminar per time frame can be selected. 
Registration fee is not transferable to any other seminar 
location. Other registration fees are not applicable to Annual 
Convention seminars. 
Accrue certification/CLE credit for seminars attended 
Hear Discussion with the Florida Supreme Court 
Enjoy Continental Breakfast - Thursday & Friday 
Receive two free drink tickets for All Member Reception 


Receive Annual Convention Tote Bag (one per registrant) 
Receive Annual Convention T-shirt (one per registrant) 
Receive Annual Convention Lapel Pin (one per registrant) 
Be eligible for special hotel drawings 


Payment of a registration fee is not required to: 


¢ Attend section/committee meetings, attend the General 
Assembly and/or visit the Lawyers’ Marketplace 


¢ Purchase tickets (two per event) 


Cancellation/Refund Information 
Annual Convention registration fee: 


* Total refund if written request is postmarked or faxed on or 
before 6/8/07 


Refund of registration fee less $50 if postmarked or 
faxed 6/9-22/07 


No refund for requests postmarked or faxed on or 
after 6/23/07 


Ticket requests: 

¢ No on-site cancellations 

* No refunds postmarked after 6/13/07 

No telephone cancellations will be accepted 
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Register online at www.floridabar.org 


Instructions: Please read registration information on page 20 before detaching and completing this form. 


(A separate form is necessary for each attorney. Cut or reduced forms cannot be processed.) 
DO NOT MAIL after June 13, 2007 


Registration Information 


Florida Bar # (Required) 


First Name 


Last Name 


Name on name badge 


Mailing Address 


Suite/Apt. 


City State 


Zip Code 


(Area Code) Telephone Number ( 


(Area Code) Fax Number ( ) 


Spouse/Guest Name 


Last Name 


Name on name badge 


City State 


If you have special needs addressed by the 
Americans with Disabilities Act, please list 
below or contact Shirley Harrell by phone at 
(850) 561-5613 or email sharrell @flabar.org. 


In case of emergency 


Name 


Day Telephone 


Evening Telephone 


Seminars 


Full registration fee required to attend seminar(s). Please 
select one seminar per timeframe. (See next page for registra- 
tion fee information) 


Wednesday, June 27 
Q 601 


L} 602 Prepaid Legal, Domestic Violence and 
Landlord/Tenant Issues (1:00-5:00) 


OQ 603 Justice Teaching (2:00-5:00) 


Representing A Representative (1:00-4:35) 


Thursday, June 28 
QO 701 Florida Law Update (7:55-4:50) 


QO 702 Animal Law — State and Federal Issues in Today’s 
Society (8:00-4:00) 


Masters Seminar on Professionalism 2007: 
“Professionalism — You’ll Know It When You See It 
and Why You Can’t Live Without It” (8:30-11:30) 


“eDiscovery: The Changing Landscape” (9:00-11:05) 
Are You Practicing Law On Your Terms? (10:30-12:30) 


The Changing Landscape 2007 — Session | 
(2:00-3:30) 


The Changing Landscape 2007 — Session II 
(4:00-5:30) 


Criminal Justice and Our Constitutions (2:00-5:30) 


703 


704 
705 
706 


707 


QO 708 


Friday, June 29 
Q 801 
Q 802 


Overview on International Transactions (8:30-12:00) 


Your Firm’s Culture: Breed Malpractice or Support 
Professionalism? (8:30-11:30) 


Master Seminar on Ethics 2007 (8:45-11:30) 
Health Law Hot Topics 2007 (9:00-12:30) 
Litigating Consumer Cases in Arbitration (1:30-5:30) 


803 
804 
805 


806 First Amendment & the U.S. Supreme Court 


(2:00-4:00) 
Saturday, June 30 


Q 901 2007 Military Law and Legal Assistance Symposium 
(8:00-3:45) 


Q 902 “Trials and Tribulations” With Roy Black and Ervin A. 
Gonzalez (9:00-12:00) 
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OO & 


Early Bird Registration Fee 
(postmarked by 6/8/07) 


Register online at www.floridabar.org 


Regular & On-Site Registration Fee 
(postmarked 6/9/07 or after) 


L) Check if you are a judge. Judges are exempt from 
registration fee. Seminar tickets are not transferable. 


() Check if you are a Fellow of The Florida Bar 
Foundation 


Ticketed Events 


Events 


Price 


/Luncheons 
Family Law Section - Wednesday 


$39.00 
includes 2.38 tax 


Business Law Section —- Thursday 


$39.00 
includes 2.38 tax 


Judicial Luncheon — Thursday 


$39.00 
includes 2.38 tax 


Criminal Law Section — 
Selig |. Goldin — Friday 


$39.00 


includes 2.28 tax 


Elder Law Section — Friday 


$39.00 


includes 2.38 tax 


Eq. Opp. Law Sec., FAWL & 
VHFCNBA - Friday 


$39.00 


includes 2.38 tax 


International Law Section — Friday 


$39.00 
includes 2.38 tax 


Trial Lawyers Chester 
Bedell Memorial — Friday 


$39.00 
includes 2.38 tax 


50-Year Member/YLD - Friday 


$39.00 
includes 2.38 tax 


Special Events 


YLD Dinner — Margaritaville 
& Casino Night - Thursday 


$75.00 
includes 4.58 tax 


Annual Dinner & Show 
featuring Frank Caliendo — Friday 


Young Lawyers Members 


$60.00 


includes 3.67 tax 


$50.00 
includes 3.06 tax 


(No Charge if Convention Registrant) 
Symposium only attendance = $100 


Military Law Symposium — Saturday 


$100.00 
includes 6.11 tax 


Children’s Activity (ages 3-12) 


“Clowning Around in Orlando” 
(dinner included) — Friday 


$10.00 
includes 0.61 tax 


Registration Total 
Ticket(s) Total 


Total Amount Due 


$ 


Please send front and back pages when 
mailing or faxing. 


Registration Fee Covers 


CLE Seminars e All Member Reception 
(one per time frame) (two drink tickets) 


Discussion with the Florida Hotel Prize Drawings 


Supreme Court Continental Breakfast- 
Convention Tote Bag Thursday & Friday 
(one per registrant) Lapel Pin 

Convention T-shirt (one per registrant) 
(one per registrant) 


Method of Payment 


Return completed form and payment to: 


Florida Bar Convention 
The Florida Bar 
651 E. Jefferson Street 
Tallahassee, FL 32399-2300 


Faxed registrations must be paid by credit card. 
Fax Number: 850/561-5612 (Fax both pages) 


Name 
FL Bar Member # 


Please check one: 


LL} Check enclosed (check # 
to: The Florida Bar 


) made payable 


L) Credit Card (The Florida Bar Accepts Only Mastercard 
or Visa) 


MASTERCARD L) VISA 
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best for your case and keep costs down 
by educating yourself and consulting 
with your expert. 

Recent cases suggest that native 
file production may become required 
if there is no reasonable basis to ob- 
ject to it.* Native files are the original 
computer files in their original ap- 
plication or software forms. Accord- 
ingly, you will need to understand 
fully what the native format is for 
the particular discovery sought in 
your case. You need to know how the 
documents were kept, what software 
programs were used, how files were 
named, and whether there was any 
electronic backup or overwriting of 
the documents. 

If you are going to request docu- 
ments in a format other than the na- 
tive file format, consider the following 
factors when formulating discovery 
requests: 

¢ Alterability and Spoliation. Once 
files are converted to TIFF images, 
they cannot be altered. Native files, 
however, can be changed very easily 
— either intentionally or unintention- 
ally. For example, simply opening a 
document can change the metadata 
of a native file. 

¢ Bates Numbering. Tracking docu- 
ments in a native production can be 
costly, inefficient, and unmanageable. 
Native file productions make it im- 
possible to Bates number documents, 
precluding parties from having an 
effective audit trail of the documents 
produced. Some parties add Bates 
numbers to the header or footer of a 
native document; however, in addition 
to being time-consuming, this modifies 
the document from its original form. 
In contrast, a TIFF production allows 
for Bates numbering and accurate 
tracking of produced documents. 

¢ Creating Redactions. A TIFF 
review and production allows parties 
to redact confidential or privileged 
information. When documents are 
produced natively, however, there is 
no effective way to place a redaction 
on the native file. Thus, a native file 
production can undermine a defen- 
dant’s efforts to protect proprietary 
or privileged information. 

¢ Searching Text. Documents that 
have been converted to TIFF images 
can be easily searched and reviewed 
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in one comprehensive search query. In 
a native file document set, this task is 
very difficult because few applications 
exist for searching across thousands 
or millions of native files in different 
formats from multiple computer us- 
ers. Be aware that courts across the 
country have found producing TIFF 
images with corresponding, search- 
able text and metadata acceptable. 

¢ Metadata. If a defendant pro- 
duces native files, all associated 
metadata, embedded data, and hidden 
information will be handed over to 
you. Production of TIFF images, text, 
and selected relevant metadata fields 
allows a defendant greater control 
over what he or she is giving you.® 


Eighth Cost-cutting Tip: 
Winning the Battle of 
“Reasonably Accessible” 
Versus “Not Reasonably 
Accessible” 

The amendments to Rule 26(b)(2)(B) 
authorize a defendant to self-desig- 
nate sources of electronically stored 
information as “not reasonably acces- 
sible” because of undue burden or cost. 
Rather than produce the information, 
the defendant must only “identify, by 
category or type, the sources contain- 
ing potentially responsive informa- 
tion that it is neither searching nor 
producing.”"° The defendant has the 
burden to show that the sources are 
not reasonably accessible. The court 
may order the discovery produced 
even though not reasonably accessible 
if the plaintiff shows “good cause” for 
it.!' Nonetheless, even if the plaintiff 
shows “good cause,” it may be required 
to pay a portion of or all the costs of 
the production. 

There is great potential for abuse 
of this rule because the defendant 
does not have to review or produce 
the electronically stored information 
it designates as not reasonably acces- 
sible, even if it is discoverable. As one 
court noted: 


Courts must remember that cost-shifting 
may effectively end discovery, especially 
when private parties are engaged in liti- 
gation with large corporations. As large 
companies increasingly move to entirely 
paper-free environments, the frequent 
use of cost-shifting will have the effect of 
crippling discovery in discrimination and 
retaliation cases. This will both undermine 
the “strong public policy favor[ing] resolv- 


ing disputes on their merits,” and may 
ultimately deter the filing of potentially 
meritorious claims. 

Thus, cost-shifting should be considered 
only when electronic discovery imposes 
an “undue burden or expense” on the re- 
sponding party. The burden or expense 
of discovery is, in turn, “undue” when it 
“outweighs its likely benefit, taking into 
account the needs of the case, the amount 
in controversy, the parties’ resources, the 
importance of the issues at stake in the 
litigation, and the importance of the pro- 
posed discovery in resolving the issues.”!” 


With the potential for abuse by 
defendants in mind, the most signifi- 
cant protective cost-cutting measure 
for a small plaintiff’s firm is to win 
the battle of what is “reasonably ac- 
cessible.” This will keep e-discovery 
costs manageable. Your research, your 
understanding of your opponent’s 
computer information systems, and 
your computer forensics and IT expert 
will be invaluable if you are forced to 
contest your opponent’s designations 
of not reasonably accessible. 


Ninth Cost-cutting Tip: Use the 
New Rules to Your Advantage 

A defendant’s designation of what 
is not reasonably accessible may 
actually help you keep costs down in 
electronic discovery by allowing you to 
sample a narrow range of information. 
When a defendant designates infor- 
mation as not reasonably accessible, 
it must also identify, by category or 
type, the sources containing poten- 
tially responsive information that it 
is neither searching nor producing to 
you. Your opponent also must provide 
enough detail to allow you to evaluate 
the burdens and costs of the requested 
production. This is akin to a privilege 
log. Utilize the rule to force your oppo- 
nent to provide a sufficiently detailed 
listing of the responsive information, 
as with a privilege log, to allow you to 
decide whether to pursue or let it go. 
If you believe that the information is 
valuable, then you may be allowed to 
take limited discovery on whether the 
information and documents sought 
are truly not reasonably accessible. 

The committee notes to Rule 
26(b)(2) state that limited discovery 
may be needed to test the defendant’s 
designations that electronically stored 
information is not reasonably acces- 
sible. That limited discovery may 


. 
Pads: 


consist of a) sampling information 
contained on the sources identified 
as not reasonably accessible; b) some 
form of inspection of the sources; and 
c) taking depositions of witnesses 
knowledgeable about the defendant’s 
information systems. 

Consider taking a Rule 30(b)(6) 
deposition to find out about the defen- 
dant’s information systems, formats, 
hardware, software, operating 
systems, file-naming and loca- 
tion-saving conventions, backup 
policies and schedules, document 
retention procedures, and other 
associated technical informa- 
tion.'‘ Use a computer forensics 
expert to assist in developing a 
meaningful and productive lim- 
ited discovery plan to test your 
opponent’s designations. 


Tenth Cost-cutting Tip: Win 
the Cost-shifting Battle 

Up to this point in the article, 
we have assumed that your oppo- 
nent has not prevailed in its des- 
ignation of electronically stored 
information as “not reasonably 
accessible” due to being unduly 
burdensome and costly. Nonethe- 
less, pursuant to Rule 26(b)(2)(B), 
if the source of electronically 
stored information is found “not 
reasonably accessible,” then you 
may still obtain the information 
on a showing of good cause. The 
burden to show that the discovery 
is unduly burdensome and costly 
is on the defendant. The court 
will take under consideration the 
limitations of Rule 26(b)(2)(C) 
in determining if electronically 
stored information is unduly bur- 
densome or costly. The court also 
must decide whether the burdens 
and costs can be justified in the 
circumstances of the case.!° 

Even if the court finds in your 
favor that good cause exists for 
the discovery of “not reasonably 
accessible” information, you may 
still be required to pay for the 
cost of production upon the court’s 
discretion. When arguing to avoid 
cost shifting and establishing 
good cause for the discovery of 
“not reasonably accessible” infor- 
mation, consider including the 


following factors in your motion: 

e Your need for the discovery. 

e Your client’s inability to pay for 
the costs related to the discovery in 
comparison to the defendant’s ability 
to pay. 

e The likelihood that the informa- 
tion requested will lead to the discov- 
ery of admissible evidence. 

¢ The difficulty you will encounter 


in finding the information from any 
other source. 

¢ The ease with which the defen- 
dant can find and produce the infor- 
mation and documents requested. 

e The specificity of the discovery 
request. 

¢ The quantity of information 
available from other and more easily 
accessed sources. 
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belligerents to assure humane 
treatment is one thing, but seeking 
to accord our enemies, captured on 
a battlefield, constitutional rights 
of due process is something else 
entirely. This is so, especially when 
the legal work is accompanied by a 
noisy media campaign. A few days 
after receiving Mr. Coxe’s editorial, 
Debra Burlingame’s article, “Gitmo’s 
Guerrilla Lawyers,” appeared in 
the March 8, 2007, edition of the 
Wall Street Journal. I suggest that 
it be republished by The Florida 
Bar Journal to give balance to the 
issue. 

Rosert L. Troun, Lakeland 


Editor’s note: Ms. Burlingame’s 
article is available at www.opin- 
ionjournal.com/editorial/feature. 
htm]?id=110009758. 


e The failure of the defendant to 
produce relevant information that 
seems likely to have existed but is 
no longer available on more easily 
accessed sources. 

¢ The likelihood of finding relevant, 
responsive information that cannot 
be obtained from other, more easily 
accessed sources. 

e Predictions as to the importance 
and usefulness of the further informa- 
tion. 

¢ The importance of the issues at 
stake in the litigation. 

¢ The parties’ respective resources." 


Conclusion 

The new rules on electronically 
stored information present chal- 
lenges to a small plaintiff law firm’s 
budget and resources. With careful 
preparation, the use of an affordable 
IT expert, and common sense, a small 
plaintiff firm can use the new rules on 
electronic discovery to greatly enhance 
the quality of discovery obtained from 
defendants. The key to success is to not 
be afraid of the new rule or of modern 
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technology. Instead, embrace it, learn 
it, and win with it. O 


' Fep. R. Civ. P. 26(b)(2)(B). 

2 Fep. R. Civ. P. 26(b)(2) advisory 
committee’s note. 

5 Online repository tools are commonly 
used in mass tort cases where the parties 
upload documents into a searchable data- 
base that is accessible 24 hours a day. 

‘ Litigation support load files set out 
links between the records in a database 
and the document image files to which 
each record pertains. 

5 TIFF (tagged image file format) is a file 
format usually generated by scanners, but 
is not readily searchable. 

6 “Metadata is information about a par- 
ticular data set which may describe, for 
example, how, when, and by whom it was 
received, created, accessed, and/or modified 
and how it is formatted.” Kroll Ontrack 
Glossary, available at www.krollontrack. 
com/legalresources/glossary.asp. 

7 Michele C.S. Lange, New FRCP Rules: 
What Does it Mean for You, MSBA Com- 
puter Law Section (Dec. 1, 2006), available 
at krollontrack.com/Publications/freprules. 
pdf. 

8 See Treppel v. Biovail Corp., 233 F.R.D. 
363 (S.D.N.Y. 2006); Nova Measuring In- 
struments Ltd. v. Nanometrics, Inc., 417 F. 
Supp. 2d 1121 (N.D. Cal. 2006). 

® See MICHELE C.S. LANGE, 6 Case Law 
UppatEe AND E-Discovery News (October 
2006, Issue 10), available at krollontrack. 
com/newsletters/clu/oct06.html. 

 Fep. R. Civ. P. 26(b)(2) advisory 
committee’s note. 

Fep. R. Civ. P. 26(b)(2). 

 Zubulake v. UBS Warburg, LLC, 217 
F.R.D. 309, 317-18 (S.D.N.Y. 2003)(Zubu- 
lake I) (internal citations omitted). 

8 Fep. R. Civ. P. 26(b)(2) advisory 
committee’s note. 

4 See MICHELE C.S. LANGE, 6 CasE LAw 
Uppate AND E-Discovery News (April 2006, 
Issue 4), available at http://krollontrack. 
com/newsletters/clu/apr06.html. 

© Fep. R. Civ. P. 26(b)(2) advisory commit- 
tee’s note. 
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ADMINISTRATIVE LAW 


by Richard J. Shoop 


The “Finality” of Recommended Orders 


ecommended orders from 

administrative law judges 

(ALJs) are recommenda- 

tions to an agency head on 
how a case should be decided. How- 
ever, the constraints imposed by FS. 
§120.57(1)(1)' on an agency’s ability 
to disturb the findings of fact and 
conclusions of law contained within 
these recommended orders make 
them somewhat “final.” This article 
will discuss the two main parts of a 
recommended order that an agency 
will most often seek to change, as well 
as the statutory and case law limita- 
tions that impede an agency’s ability 
to make such changes. 


Findings of Fact 

The findings of fact are the result 
of an ALJ’s consideration of all the 
evidence that was presented at 
hearing, resolution of any conflicts 
within that evidence, judgment 
concerning the credibility of each 
side’s witnesses, and formulation 
of reasonable inferences based on 
the evidence presented.’ According 
to F.S. §120.57(1)(1), these findings 
may not be disturbed by an agency 
unless 1) there is no competent, 
substantial evidence from which the 
finding could reasonably be inferred; 
or 2) the proceedings on which the 
findings were based did not comply 
with the essential requirements of 
law. In addressing the first scenario, 
it is important to understand what 
the term “competent, substantial 
evidence” means. “Competent, sub- 
stantial evidence” has been defined 
as “such evidence as will establish a 
substantial basis of fact from which 
the fact at issue can be reasonably 


inferred,” or evidence which “should 
be sufficiently relevant and material 
that a reasonable mind would accept 
it as adequate to support the conclu- 
sion reached.” In other words, 

The term “competent substantial evi- 
dence” does not relate to the quality, char- 
acter, convincing power, probative value 
or weight of the evidence but refers to the 
existence of some evidence (quantity) as 
to each essential element and as to the 
legality and admissibility of that evidence. 
Competency of evidence refers to its ad- 
missibility under legal rules of evidence. 
“Substantial” requires that there be some 
(more than a mere iota or scintilla), real, 
material, pertinent, and relevant evidence 
(as distinguished from ethereal, meta- 
physical, speculative or merely theoreti- 
cal evidence or hypothetical possibilities) 
having definite probative value (that is, 
“tending to prove”) as to each essential 
element of the offense charged.‘ 


If an ALJ’s finding of fact is based 
upon any competent substantial evi- 
dence, it cannot be disturbed by an 
agency.” In the latter scenario, there 
is no concrete definition for what 
constitutes noncompliance with the 
essential requirements of law. Case 
law has indicated that the portion 
of FS. §120.57(1)(1) that allows an 
agency to reject findings of fact when 
the proceedings on which the find- 
ings were based did not comply with 
essential requirements of law also 
“authorizes an agency to test the pro- 
cedural regularity of the proceedings 
before the hearing officer.”® A case in 
which an ALJ placed the burden of 
proof on the wrong party at hearing 
is one example of a proceeding that 
did not comply with the essential 
requirements of law.’ 

The high standard of review re- 
quiring agencies to accept an ALJ’s 
findings of fact unless they are 


unsupported by competent, substan- 
tial record evidence has not always 
deterred agencies from disturbing 
such findings of fact without any 
legitimate basis to do so. 


Despite a multitude of cases repeatedly 
delineating the different responsibilities of 
hearing officers® and agencies in deciding 
factual issues, we too often find ourselves 
reviewing final agency orders in which 
findings of fact made by a hearing officer 
are rejected because the agency’s view 
of the evidence differs from the hearing 
officer’s view, even though the record con- 
tains competent, substantial evidence to 
support the hearing officer’s findings.’ 


Such unauthorized changes occur 

because it is oftentimes very hard 
for agencies to come to terms with 
the reality that they must adopt 
findings of fact which are contrary 
to their policies and contrary to the 
accumulated wisdom and experience 
attending their day-to-day admin- 
istration of programs. Courts have 
sympathized with the dilemma that 
agencies sometimes face. 
We recognize the temptation for agencies, 
viewing the evidence as a whole, to change 
findings made by a hearing officer that the 
agency does not agree with. As an appel- 
late court, we are sometimes faced with 
affirming lower tribunal rulings because 
they are supported by competent, substan- 
tial evidence even though, had we been 
the trier of fact, we might have reached 
an opposite conclusion. As we must, and 
do, resist this temptation because we are 
not the trier of fact, so too must an agency 
resist this temptation since it is not the 
trier of ordinary factual issues not requir- 
ing agency expertise."” 


It is not the function of an agency, 
however, to second guess an ALJ’s 
factual findings. 

If, as is often the case, the evidence pre- 


sented supports two inconsistent findings, 
it is the hearing officer’s role to decide the 
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issue one way or the other. The agency 
may not reject the hearing officer’s finding 
unless there is no competent, substantial 
evidence from which the finding may 
reasonably be inferred. The agency is 
not authorized to weigh the evidence 
presented, judge credibility of witnesses, 
or otherwise interpret the evidence to fit 
its desired ultimate conclusion." 


Agencies have tried to circumvent 
the high standard for reversing or 
modifying findings of fact by charac- 
terizing them as conclusions of law, 
which have a different standard for 
reversal or modification.'’? This situ- 
ation is sometimes exacerbated when 
ALJs erroneously label findings of 
fact as conclusions of law and vice 
versa. It is the agency’s responsibility 
in reviewing a recommended order to 
discern whether a disputed portion is 
a finding of fact or conclusion of law 
and what standard of review should 
be applied to it. 

Courts have found that it is not nec- 

essarily the labeling of a particular 
section within a recommended order 
that determines its status as a finding 
of fact or conclusion of law. 
[Wle give no great weight to the labeling of 
the conflicting findings as “conclusions of 
law” rather than “findings of fact.” Though 
the hearing officer’s labeling informs us 
that he properly sensed the presence of 
policy and legal considerations in the task 
of weighing the evidence . .. we neverthe- 
less give the hearing officer’s finding effect 
to the extent the issue was “simply the 
weight or credibility of testimony by wit- 
nesses,” or was determinable “by ordinary 
methods of proof,” “or was in a factual 
realm concerning which ‘the agency may 
not rightfully claim special insight.” Mc- 
Donald v. Dept. of Banking and Finance, 
346 So. 2d 569, 579 (Fla. lst DCA 1977). 
On the other hand, to the extent that “the 
ultimate facts are increasingly matters 
of opinion and opinions are increasingly 
infused by policy considerations for which 
the agency has special responsibility,” we 
shall honor the [agency’s] substituted 
findings.'* 

The “ultimate facts” mentioned 
in the quote above “are those found 
in that vaguely defined area lying 
between evidentiary facts on the one 
side and conclusions of law on the oth- 
er and are the final resulting effects 
which are reached by the process of 
logical reasoning from the evidentiary 
facts.”* These ultimate facts include 
an ALJ’s determination whether the 
facts as presented constitute a viola- 
tion of a rule or statute and are often 
treated as findings of fact by review- 
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It is the agency’s 
responsibility in reviewing 
a recommended order 
to discern whether 
a disputed portion 


is a finding of fact or 


conclusion of law and 
what standard of review 
should be applied to it. 


ing courts.'° Because they lie in a 
“vaguely defined area” between find- 
ings of fact and conclusions of law, it 
is sometimes quite hard for an agency 
to discern what standard of review to 
apply to ultimate facts because they 
might be findings of fact, conclusions 
of law, or a mixture of both. 

When an agency has a legitimate 
basis for overturning a finding of fact, 
it must specifically assert this basis in 
the final order, either by stating with 
particularity that the finding was 
not based on competent substantial 
evidence or that the proceedings, on 
which the finding was based, did not 
comply with the essential require- 
ments of law.'® While there is no 
clear-cut definition explaining what 
is meant by the phrase “state with 
particularity,” there are examples of 
what this phrase does not mean. 


When an agency merely states in its con- 
clusion that the ALJ’s rejected findings are 
not supported by competent, substantial 
evidence, it violates the statutory require- 
ment that it state valid reasons for reject- 
ing the findings with particularity. Where 
an agency’s final order rejects the ALJ’s 
factual findings and simply accepts the 
factual findings set forth in exceptions to 
the recommended order, the order [also] 
fails to “state with particularity” those 
findings it rejected.’ 

Courts have also found that the 
phrase “state with particularity” re- 
quires an agency to state in its final 
order which findings are rejected and 
why they are rejected.'* The 2006 ver- 
sion of FS. §120.57(1)(k) appears to 
expound on this phrase by requiring 


agencies to “include an explicit rul- 
ing on each exception” in their final 
orders. 

The strict standard imposed by F:S. 
§120.57(1)() for overturning findings 
of fact is, in essence, a method of 
affording the assurance of neutral- 
ity to those who are substantially 
affected by agency action by placing 
the responsibility for fact-finding in 
the hands of a third party. The legis- 
lature has determined that agencies 
that are parties to a case should not 
be allowed to freely engage in their 
own fact-finding’’ or be permitted to 
reweigh evidence presented at hear- 
ing because they have an interest in 
its outcome. Under this view, the in- 
tegrity of the formal hearing process 
is maintained by prohibiting agencies 
from being able to disturb findings of 
fact at will, although sometimes to the 
agencies’ detriment. 


Conclusions of Law 

Conclusions of law are the result 
of an ALJ’s application of relevant 
statutes, rules, and case law to the 
findings of facts. §120.57(1)()) 
allows an agency to reject or modify 
both the ALJ’s conclusions of law 
and the ALJ’s interpretations of 
administrative rules over which the 
agency has substantive jurisdiction. 
However, under FS. §120.57(1)(1), an 
agency must state with particularity 
its reasons for rejecting or modifying 
the conclusion of law or interpretation 
of administrative rule, and must find 
that its substituted conclusion of law 
or interpretation of administrative 
rule is as reasonable or more reason- 
able than the one it rejects or modi- 
fies.”° 

Prior to the 1996 amendments, 
agencies had the authority to dis- 
turb any conclusion of law. However, 
the 1996 and 1999 amendments to 
FS. Ch. 120 restricted an agency’s 
authority to reverse or modify con- 
clusions of law to those over which 
the agency had “substantive jurisdic- 
tion” and set forth the requirements 
for reversal or modification.”! The 
use of the term “jurisdiction” in the 
phrase “substantive jurisdiction” is 
somewhat misplaced. By enacting 
these amendments to FS. Ch. 120 
“the [llegislature clearly intended 


ay 


to restrict agency review of legal 
conclusions in a recommended order 
to those that concern matters within 
the agency’s field of expertise.” 
Thus, “[t]he phrase ‘administrative 
authority’ or ‘substantive expertise’ 
may provide a better definition of 
an administrative department’s now 
more limited scope of review.””’ 

What constitutes a matter within 
an agency's “field of expertise” is not, 
however, always readily apparent. 
The difficulties in determining which 
matters are within an agency’s ex- 
pertise are illustrated by the court’s 
decision in Gross v. Department of 
Health, 819 So. 2d 997 (Fla. 5th DCA 
2002). In that case, the Department 
of Health filed an administrative com- 
plaint against Dr. Gross, alleging that 
he violated the applicable standard of 
care by injecting air, rather than ionic 
dye, into a patient who was scheduled 
to receive a heart catheterization, 
thereby causing the patient’s death.” 
Dr. Gross requested a formal hearing, 
and the case was transferred to the 
Division of Administrative Hear- 
ings. The ALJ who presided over the 
hearing found that “[t]he ‘standard of 
care’ does not require the physician 
to watch the loading of dye or the ex- 
pulsion of air from the syringe in the 
loading process” and recommended 
that the department enter an order 
finding that Dr. Gross did not violate 
the relevant statute.” The Board 
of Medicine did not agree with the 
ALJ’s finding and instead issued a 
final order that found that Dr. Gross’ 
actions violated §458.331(1)(t) 
because they were below the appli- 
cable standard of care, and imposed 
a commensurate penalty.” 

Dr. Gross appealed to the Fifth Dis- 
trict Court of Appeal, which reversed 
the department's final order. In doing 
so, the court stated that “an agency 
may not rely on its own expertise 
to reverse the administrative law 
judge’s finding that a particular stat- 
ute was not violated.””’ The court also 
rejected the board’s argument that it 
was entitled to give less deference to 
the ALJ’s findings of fact because the 
issue of whether Dr. Gross had com- 
plied with the applicable standard 
of care was a matter “infused with 
overriding policy considerations.””* 


Rather, the court found that the is- 
sue of whether Dr. Gross had violated 
the applicable standard of care was 
a factual one susceptible to ordinary 
methods of proof and not infused with 
policy considerations. The court rea- 
soned that the ALJ’s determination 
was made based on a weighing of the 
testimony and credibility of both par- 
ties’ expert witnesses.”” The concur- 
ring opinion of Judge Orfinger in the 
Gross case demonstrated the effect 
of the court’s ruling: “Although it is 
clear that harm was done to Dr. Gross’ 
patient, I nevertheless must concur 
with the majority opinion because 
neither this court, nor the Board of 
Medicine, can disregard findings of 
fact made by the Administrative Law 
Judge (ALJ) that are supported by 
substantial competent evidence.” 

After the Gross case was decided, 
the Board of Medicine and the De- 
partment of Health successfully 
lobbied for a statutory change that 
made the determination of whether 
a physician violated the standard of 
care a conclusion of law within the 
board’s determination, not a finding 
of fact.*! 

The Gross case highlighted the con- 
flict between the restrictions imposed 
on an agency's ability to disturb find- 
ings of fact under §120.57(1)(1) 
and the application of the deference 
rule, which states: “Matters that are 
susceptible of ordinary methods of 
proof, such as determining the cred- 
ibility of witnesses or the weight to ac- 
cord evidence, are factual matters to 
be determined by the hearing officer. 
On the other hand, matters infused 
with overriding policy considerations 
are left to agency discretion.”*” 

Whether Dr. Gross had violated the 
applicable standard of care was an is- 
sue that could be considered “infused 
with overriding policy considerations” 
because the Board of Medicine is 
responsible for determining the stan- 
dards of care for physicians in Flori- 
da. Nevertheless, the ALJ found that 
Dr. Gross had violated the applicable 
standard of care by determining the 
credibility of witnesses and weighing 
the evidence presented by the parties, 
which are factual matters. 

As the Gross court opined: 


This is not a case where the [bloard is 


required to exercise its broad discretion- 
ary powers in accordance with statutory 
criteria and it is not a case where the 
[bloard is called upon to interpret or 
apply one of its own rules. Rather, the 
instant case involves the factual issue 
of whether Gross violated the applicable 
standard of care which is an issue read- 
ily determinable through the ordinary 
methods of proof such as the weighing of 
evidence and the credibility of witnesses. 
Hence it is not a case infused with policy 
issues and, therefore, the deference rule 
does not apply.** 

The court implied that the outcome 
might have been different if there had 
been an alleged violation of a particu- 
lar rule, such as one governing the 
standards of practice for injections, 
rather than a general alleged viola- 
tion of FS. Ch. 458. The Gross case 
shows that, short of a specific statute 
otherwise, an agency may not even 
have the authority to consider mat- 
ters over which it has expertise if the 
ALJ’s determination of those matters 
involved weighing evidence.** 

Although some boundaries of an 
agency’s substantive jurisdiction 
are rather difficult to discern, other 
boundaries of an agency's substantive 
jurisdiction are more obvious. Matters 
involving general legal principles are 
considered to be outside an agency’s 
substantive jurisdiction. For example, 
an agency does not have substantive 
jurisdiction over an ALJ's conclusions 
of law regarding the applicability of 
the doctrines of res judicata or col- 
lateral estoppel to a case because the 
“legal determination was not one that 
involved the department’s area of ex- 
pertise but, rather, required applying 
a legal concept typically resolved by 
judicial or quasi-judicial officers.”* An 
agency also does not have substantive 
jurisdiction to reverse or modify an 
ALJ’s conclusion of law on an eviden- 
tiary issue.*® 

For the most part, determining an 
agency's ability to disturb an ALJ’s 
conclusion of law is based on common 
sense. If the conclusion of law involves 
a legal issue that would normally be 
decided in a court of law, it is outside 
of an agency’s substantive jurisdic- 
tion. However, if a conclusion of law 
involves an interpretation of a statute 
or rule that governs the operations of 
an agency, then that conclusion of law 
may be within an agency's substan- 
tive jurisdiction, provided that the 
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ALJ did not reach that conclusion by 
weighing the evidence presented at 
hearing or determining the credibility 
of witnesses. 


Conclusion 

Recommended orders are not final 
by nature. However, the statutory and 
case law limitations on an agency’s 
ability to disturb the findings of fact, 
conclusions of law, and recommended 
penalties contained within these 
recommended orders render them 
somewhat “final.” An agency must be 
very careful in disturbing an ALJ’s 
findings, conclusions, and recommen- 
dations, and should always provide 
detailed explanations for doing so in its 
final orders. When confronted with an 
adverse recommended order that it is 
powerless to change, the only recourse 
available to an agency is to enter a final 
order that adopts the recommended 
order under protest and then appeal its 
own final order or pursue an interlocu- 
tory appeal of the recommended order 
prior to the entry of a final order.*’ 
The strict standards imposed by FS. 
§120.57(1)() and supporting case law 
are designed to promote and protect 
the due process rights of those sub- 
stantially affected by agency action. 
The practical effect may be the issu- 
ance of final orders that are contrary 
to knowledge and understanding the 
agencies have gleaned through years 
of experience.) 


' All statutory references in this article 
shall be to the 2006 version of the Florida 
Statutes. 

Heifetz v. Dep't of Bus. & Prof’l Regula- 
tion, 475 So. 2d 1277, 1281 (Fla. 1st D.C.A. 
1985). 

5 De Groot v. Sheffield, 95 So. 2d 912, 916 
(Fla. 1957). 

* Lonergan v. Estate of Budahazi, 669 So. 
2d 1062, 1064 (Fla. 5th D.C.A. 1996) (quot- 
ing Dunn v. State, 454 So. 2d 641, 649 n. 11 
(Fla. 5th D.C.A. 1984)). 

5 See,e.g., Stinson v. Winn, 938 So. 2d 554 
(Fla. 1st D.C.A. 2006) (finding that an ALJ 
is entitled to rely on the testimony of one 
witness even if that testimony conflicts with 
the testimony of several other witnesses). 

® Brogan v. Carter, 671 So. 2d 822, 823 
(Fla. 1st D.C.A. 1996). 

7 See Southeast Grove Mgmt., Inc. v. McKi- 
ness, 578 So. 2d 883 (Fla. 1st D.C.A. 1991). 
However, the case seems to suggest that 
the proper remedy for agencies confronted 
with findings of fact based on proceedings 
that did not comply with the essential re- 
quirements of law is to remand to the ALJ 
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The Gross case shows 


that, short of a specific 


statute otherwise, an 
agency may not even 
have the authority to 
consider matters over 
which it has expertise if 
the ALJ’s determination 
of those matters involved 
weighing evidence. 


for further proceedings. See also Manasota 
88, Inc. v. Tremor, 545 So. 2d 439 (Fla. 2d 
D.C.A. 1989). 

5 “In the past, the hearings were conduct- 
ed by a ‘hearing officer.” The term ‘hearing 
officer’ was changed to ‘administrative law 
judge’ in the 1996 revision of the Adminis- 
trative Procedure Act. Ch. 96-159, §3, Laws 
of Fla. Accordingly, the case law discussing 
the treatment to be afforded a hearing 
officer’s findings is applicable to the findings 
of an administrative law judge.” Gross v. 
Dep't of Health, 819 So. 2d 997, 1000 (Fla. 
5th D.C.A. 2002). 

® Heifetz at 1281. Please note that, when 
the Heifetz opinion was written, this 
practice was more commonplace than it is 
today. 

10 Smith v. Dep’t of HRS, 555 So. 2d 1254, 
1255-1256 (Fla. 3d D.C.A. 1989); see also 
Heifetz at 1281. 

"| Heifetz at 1281. 

2 See, e.g., Dep’t of Labor & Employment 
Sec. v. Little, 588 So. 2d 281 (Fla. 1st D.C.A. 
1991). 

18 Sch. Bd. of Leon County v. Hargis, 400 
So. 2d 103 (Fla. 1st D.C.A. 1981). 

14 Feldman v. Dep’t of Transp., 389 So. 2d 
692, 694 (Fla. 4th D.C.A. 1980). 

15 See, e.g., Goin v. Comm'n on Ethics, 658 
So. 2d 1131, 1138 (Fla. 1st D.C.A. 1995); 
Gross, 819 So. 2d 997, 1003 (Fla. 5th D.C.A. 
2002). 

16 See Fia. Strat. §120.57(1)(); Gross, 819 
So. 2d at 1001. 

17 Prysi v. Dep't of Health, 823 So. 2d 823, 
825 (Fla. 1st D.C.A. 2002) (citations omit- 
ted). 

18 See, e.g., Lewis v. Dep't of Prof. Regula- 
tion, 410 So. 2d 593, 594 (Fla. 2d D.C.A. 
1982). 

19 Agencies are permitted to engage in 
their own fact-finding if the ALJ’s find- 
ings of fact were not based on competent, 
substantial evidence. See Rogers v. Dep’t of 
Health, 920 So. 2d 27, 30 (Fla. 1st D.C.A. 
2005). 

20 Stat. §120.57(1)(1). 

21 For a detailed discussion of this amend- 


ment to Fia. Star. Ch. 120, see Barfield v. 
Dep’t of Health, 805 So. 2d 1008 (Fla. 1st 
D.C.A. 2002). 

22 G.E.L. Corp. v. Dep’t of Env’t Prot., 875 
So. 2d 1257, 1264 (Fla. 5th D.C.A. 2004). 
But see Robert C. Downie, II, Agency Sub- 
stantive Jurisdiction — The More Things 
Change..., 76 FiA. B.J. 79 (June 2002). 

23 Deep Lagoon Boat Club, Ltd. v. Sheri- 
dan, 784 So. 2d 1140, 1142 (Fla. 2d D.C.A. 
2001). 

24 Gross, 819 So. 2d at 999. 

5 Td. at 1000. 

27 Td. at 1001. 

8 Td. at 1002. 

9 Td. at 1004. 

30 Td. at 1006. 

31 See Fa. Stat. §456.073(5). 

82 Gross, 819 So. 2d at 1002. 

33 Td. at 1004 (citations omitted). 

34 See also Holmes v. Turlington, 480 So. 2d. 
150, 153 (Fla. 1st D.C.A. 1985) (holding that 
deviation from a standard of conduct is an 
ultimate finding of fact, clearly within the 
realm of the hearing officer’s fact-finding 
discretion); Wise v. Dep’t of Mgmt. Servs., 
Div. of Ret., 930 So. 2d 867, 872 (Fla. 2d 
D.C.A. 2006) (holding that the issue of 
whether a position in the contested period 
is temporary is a factual determination and 
not one infused with “agency expertise”). 

35 See Deep Lagoon Boat Club, Ltd. v. 
Sheridan, 784 So. 2d at 1142. 

36 See Barfield, 805 So. 2d 1008 (Fla. 1st 
D.C.A. 2002). Interestingly, in both the Deep 
Lagoon and Barfield cases, the agency had 
correctly ruled on the issue over which it 
was found by the court to lack substantive 
jurisdiction. 

37 See Barfield, 805 So. 2d at 1013. 
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LABOR AND EMPLOYMENT LAW 


by Donald J. Spero 


Coverage of the Fair Labor Standards Act: 
What Connection with Commerce Brings an Employee 
Within the Coverage of the Fair Labor Standards Act?, Part I 


he Fair Labor Standards 

Act (FLSA)! was passed by 

Congress in 1938. The act 

requires the payment of a 
statutory minimum wage to most 
covered employees and most employ- 
ees of covered employers.” Addition- 
ally, it requires payment to these 
employees of one and one-half times 
their “regular rate” for hours worked 
in excess of 40 in a work week.* The 
coverage provisions of the FLSA are 
among the most complex in all of 
labor and employment law. 


Engaged in Commerce or the 
Production of Goods for 
Commerce and Enterprise 
Coverage 

Section 206(a) requires payment of 
thestatutory minimum wage (currently 
$5.15 per hour)‘ to an “employee who 
in any workweek is engaged in com- 
merce or in the production of goods for 
commerce, or is employed in an enter- 
prise engaged in commerce or in the 
production of goods for commerce....” 
Section 207 requires employees so 
engaged or employed to “be paid no 
less than one and one-half times 
their regular rate for hours worked 
in excess of 40 in any work week.” 

Thus, to be covered by the mini- 
mum wage and overtime provisions 
of the act, employees must be 1) en- 
gaged in commerce; 2) engaged in the 
production of goods for commerce; 
or 3) employed by an enterprise 
engaged in commerce. All three of 
these bases for coverage require a 
connection with commerce. The third 
basis for coverage was added with 
the 1961 amendments to the FLSA. 
Prior to the amendments, FLSA cov- 


erage was based exclusively on the 
work of the employee no matter how 
deeply the employer was immersed 
in commerce. The 1961 amendment 
expanded the coverage to all em- 
ployees of an “enterprise engaged in 
commerce” as that term is defined 
in the act. The current definition of 
an enterprise engaged in commerce 
as found in 29 U.S.C. §203(s)(1)(A) is 
one that 


(i) has [two or more] employees engaged 
in commerce or in the production of goods 
for commerce, or that has employees 
handling, selling, or otherwise working 
on goods or materials that have been 
moved in or produced for commerce by 
any person’ (emphasis added); and (ii) is 
an enterprise whose annual gross volume 
of sales made or business done is not less 
than $500,000 (exclusive of excise taxes 
at the retail level that are separately 
stated).® 


It follows that an enterprise is not 
engaged in commerce as defined in 
29 U.S.C. §203(s)(1)(A) unless it has 
employees performing the work de- 
scribed in 29 U.S.C. §203(s)(1)(A)(i) 
and has an annual gross volume of 
sales of at least $500,000. 

The manner in which the 1961 
amendments expanded FLSA cover- 
age is explained in Dunlop v. Indus- 
trial of America Corporation, 516 
F.2d 498, 500-01 (5th Cir. 1975). 


First, [the amendments] shifted the basis 
of coverage from employees to employers. 
Under the new approach an employer was 
covered if two or more of its employees 
were engaged in commerce or the pro- 
duction of goods for commerce. Once the 
employer was covered all of its employees 
received the benefits of the act, not just 
those employees who were themselves 
engaged in commerce or the production 
of goods for commerce. 

Second, Congress reached further 
than it had before under the Commerce 


Clause by including as an “enterprise 
engaged in commerce” one which had 
employees “handling, selling, or other- 
wise working on goods that have been 
moved in or produced for commerce .. . .” 
§203(s). This change extended coverage 
to businesses with employees engaged 
in handling or utilizing goods after they 
had ceased the interstate portion of their 
movement (emphasis in the original). 


A look at what the courts have de- 
cided in FLSA cases questioning what 
activities are connected to commerce 
is a starting point for an understand- 
ing of the act’s coverage. 


The Extent and Limits of 
FLSA Coverage 

The encompassing scope of the 
commerce connection is illustrated 
in Kirschbaum v. Walling, 316 US. 
517 (1942), in which the build- 
ing maintenance employees of loft 
buildings that housed clothing 
manufacturers were found to be 
engaged in the production of goods 
for commerce. Justice Frankfurter’s 
opinion pointed out that under 29 
US.C. §203(j) “an employee shall be 
deemed to have been engaged in the 
production of goods [for commerce] 
if such employee was employed in 

. . any closely related process or 
occupation directly essential to the 
production thereof, in any [s]tate.”’ 
Clearly the tenants of the building 
produced goods for commerce. The 
work of the building support per- 
sonnel such as firemen, electricians, 
elevator operators, and porters was 
essential to the work performed by 
the tenants.® Their work was, there- 
fore, “essential to the production” of 
goods for commerce. To be covered 
by the FLSA, it is not necessary that 
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the employees actually manufacture 
a product.® 

Kirschbaum cautioned that “the 
scope of the act is not coextensive 
with the limits of the power of 
Congress over commerce ... .”!° The 
FLSA did not adopt language making 
it applicable to “employees engaged 
in commerce in any industry affect- 
ing commerce.”'! Rather, its scope 
was limited to “employees engaged 
in commerce or in the production of 
goods for commerce.”” This reason- 
ing gave deference to the view that 
the act did not apply to activities 
merely “affecting commerce.” 

In 10 East 40th Street Building, 
Inc. v. Callus, 325 U.S. 578, 579 
(1945), Justice Frankfurter again 
stressed that when Congress passed 
the FLSA it “did not see fit as it did 
in other regulatory measures, e.g., 
the Interstate Commerce Act and 
the National Labor Relations Act, to 
exhaust its power over commerce.” 
In that case, employees of an office 
building housing a variety of com- 
mercial enterprises were found not 
to be engaged in commerce. The 
distinction from Kirschbaum was 
that the tenants did not manufacture 
goods to be entered into the stream 
of commerce. “[A]n office building 
exclusively devoted to the purpose 
of housing all the useful miscellany 
of offices has many differences in 
the practical affairs of life from a 
manufacturing building, or the office 
building of a manufacturer.” 

Employees who made intrastate 
deliveries of merchandise ordered 
from out of state for designated 
customers were found to be covered 
by the act in Walling v. Jacksonville 
Paper Co., 317 U.S. 564 (1943). The 
goods continued to remain in com- 
merce although they remained tem- 
porarily in the employer’s warehouse 
before being loaded onto the delivery 
trucks.’ Justice Douglas commented 
that “[nJo ritual of placing goods in a 
warehouse can be allowed to defeat 
[the] purpose” of the act. By way of 
contrast, in Higgins v. Carr Broth- 
ers Co., 317 U.S. 572 (1943), Justice 
Douglas wrote that when the flow of 
goods in commerce is interrupted by 
being unloaded at a warehouse, its 
interstate movement is terminated. 
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Thus, the work of an employee who 
loaded goods on trucks for intrastate 
delivery was not in commerce. In 
his decision, Justice Douglas once 
more pointed out that the FLSA did 
not have the same breadth of cover- 
age as those statutes whose scope 
extended to businesses “affecting 
commerce.” 

The Supreme Court ruled that 
employees working on a new lock in 
the Gulf Intracoastal Waterway were 
engaged in commerce in Mitchell v. 
Vollmer, 349 U.S. 427 (1955). The 
existing lock had been inadequate 
to accommodate nautical traffic on 
the waterway where it crossed the 
Mississippi River near the busy 
New Orleans harbor. In the majority 
opinion, Justice Douglas wrote that 
the act applies when “the work is so 
directly and vitally related to the 
functioning of an instrumentality 
or facility of interstate commerce 
as to be, in practical effect, a part of 
it, rather than isolated local activ- 
ity.”" 


Coverage of Employee 
Engaged in Commerce 

Walling v. Goldblatt Bros., Inc., 
128 F.2d 778 (7th Cir. 1942), deals 
with various functions performed by 
employees in the defendant retailer’s 
warehouses. Those who ordered 
goods from out of state were held 
to be working in commerce." Those 
who unloaded goods shipped to the 
warehouses from out of state were 
found to be engaged in commerce, 
as the goods were in commerce until 
they reached their destination on the 
warehouse platform. The employees 
who moved the goods from the plat- 
form into storage in the warehouse 
were not engaged in commerce. The 
goods had come to rest and were 
no longer moving in commerce. On 
the other hand, employees working 
in the warehouse manufacturing 
or processing goods to be shipped 
out of state and those involved in 
maintaining the warehouse facility 
were engaged in commerce and, thus, 
covered by the act.'* 

Warehouse workers who loaded 
and unloaded trucks of fish were 
found to be engaged in commerce in 
Figueroa v. America’s Custom Bro- 


kers, Inc., 48 F. Supp. 2d 1272 (S.D. 
Fla. 1999). Even minimal contact 
with commerce, if it is regular, was 
found to bring an individual within 
FLSA coverage.'® Here, the employ- 
ees loaded and unloaded trucks that 
were in interstate commerce and 
cleared goods for customs.”° 

Elevator operators who trans- 
ported interstate mail and freight 
within a building were ruled to be 
engaged in commerce in Brennan v. 
The Wilson Building, 478 F.2d 1090, 
1093 (5th Cir. 1973). Similarly, the 
Fifth Circuit decided in Hodgson 
v. Travis Edwards, Inc., 465 F.2d 
1050, 1053-54 (5th Cir. 1972), that 
employees who prepared and mailed 
monthly reports to out-of-state cor- 
porate directors were engaged in 
commerce or the production of goods 
for commerce. 

In an unpublished decision, Alonso 
v. Garcia, 2005 U.S. App. Lexis 16997 
(11th Cir. 2005), the 11th Circuit 
held a driver working for an extermi- 
nator to be engaged in commerce. He 
delivered fumigation materials and 
chemicals that had been moved in in- 
terstate commerce to his employer’s 
customers within the state. The 
court reasoned that the materials 
remained in the stream of commerce 
until they reached the employer’s 
customers. 

In another unpublished decision, 
Casey v. Jerry Looney d/b/aC& B 
Garage and Auto Parts, 2006 U.S. 
App. Lexis 13947 (11th Cir. 2006), 
the 11th Circuit held that junkyard 
employees who worked on cars that 
had been brought to the employer's 
premises were engaged in commerce. 
The employees salvaged parts from 
the cars which were then sold to 
customers.”! 

The concept of being “engaged in 
commerce” was limited in Mcleod v. 
Threlkeld, 319 U.S. 491 (1943), where 
an individual whose job consisted of 
preparing meals and serving them 
to railroad maintenance-of-way em- 
ployees was not entitled to coverage 
under the act. The plaintiff in Thorne 
v. All Restoration Services, Inc., 448 
F.3d 1264 (11th Cir. 2006), who pur- 
chased gasoline for his company ve- 
hicle with his employer’s credit card 
and purchased goods and materials 
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for his employer, failed to recover in 
his FLSA action. The court reasoned 
that he did not provide sufficient evi- 
dence that the items purchased were 
moved by him in interstate transac- 
tions. Further, he failed to prove that 
he dealt with suppliers who were out 
of the state.”” Neither did his use 
of tools that may have come from 
out of state bring him within the 
stream of commerce. “When goods 
reach the customer for whom they 
are intended, the interstate journey 
ends and employees engaged in any 
further intrastate movement of the 
goods are not covered under the 
Act.”23 

A houseparent in a home for 
troubled youth was found not to 
be engaged in commerce in Joles 
v. Johnson County Youth Service 
Bureau, Inc., 885 F. Supp. 1169 (S.D. 
Ind. 1995). Purchasing food and 
supplies that had been transported 
in commerce from off the shelves 
of local retailers did not constitute 
being engaged in commerce.™ The 
court considered the language in 
§203(1)(A)(1), which includes in the 
definition of “enterprise engaged in 
commerce” one “that has employees 
handling, selling or otherwise work- 
ing on goods or materials that have 
moved in or produced for commerce” 
That definition only applies to an 
“enterprise engaged in commerce.” 
and not to individual employees.” 
The plaintiff was not covered un- 
der the enterprise provision as 
her employer, as an eleemosynary 
(charitable) institution, was not an 
enterprise engaged in commerce. 
It did not engage in business. E]l- 
eemosynary institutions do not fall 
within the definition of an enterprise 
found in 129 U.S.C. §203(s). “Enter- 
prise’ means the related activities 
performed ... for a common business 
purpose.” The employer was found 
not to be engaged in business.” 


Coverage of Employee 
Engaged in the Production of 
Goods for Commerce 

Drivers who returned empty bever- 
age bottles to an employer’s bottling 
plant for reprocessing and refilling 
were found to be not engaged in the 
production of goods for commerce in 


Clougherty v. James Vernor Co., 187 
F.2d 288 (6th Cir. 1951). The refilling 
of the bottles, some of which were 
shipped out of state, was part of the 
production process, but the court 
reasoned that “the controlling test 
as to these drivers is not how the 
bottles are used in the plant, but how 
the drivers handle it. Their handling 
of the bottles not only precedes the 
process of producing the ginger ale 
but is not part of the production.”” 

Johnston v. Spacefone Corporation, 
706 F.2d 1178 (11th Cir. 2003), held 
that an employee who assisted in 
the design of a cordless telephone 
that was intended to be produced for 
national distribution was engaged in 
the production of goods for commerce 
although the telephone had not been 
put into production. The court found 
that production is not limited to ac- 
tual physical work, citing Borden v. 
Borella, 325 U.S. 679 (1945). Produc- 
tion includes “the planning stages as 
well as final physical production of 
the product.””* 

The Fifth Circuit decided in Hodg- 
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son that employees who prepared 
and mailed monthly reports to out- 
of-state corporate directors were en- 
gaged in commerce or the production 
of goods for commerce. ”° 

The Ninth Circuit in Chao v. Cast- 
ing, 2003 U.S. App. Lexis 21927 (9th 
Cir. 2003), held guards who work for 
a firm that provided security to film 
production companies were engaged 
in the production of goods for com- 
merce. The rationale was that the 
film companies produce for national 
and international distribution. 

The Iowa Supreme Court ruled 
in Ristau v. Tours, Inc., 593 N.W.2d 
115 (Ia. 2003), that the plaintiff who 
performed management and main- 
tenance services for a residential 
apartment building was not engaged 
in commerce or in the production of 
goods for commerce. The fact that she 
purchased and used materials in her 
work that had traveled in commerce 
did not bring her within the coverage 
of the act. “A producer’s consumption 
or use of goods does not amount to 


‘production of goods.”*° 
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More to Come 

The second part of this article will 
appear in the June issue of The Florida 
Bar Journal and will explore the expo- 
nential expansion of FLSA coverage 
to all nonexempt employees of an 
enterprise engaged in commerce. This 
took place with the 1961 amendments 
which were further augmented by the 
1974 amendment.O) 


' 29 U.S.C. §201 et seq. 

2 29 U.S.C. §206. 

3 29 U.S.C. §207. 

‘ At the time of this article, legislation 
to increase the minimum wage had been 
passed in each house of Congress. 

> Section 203(s)(1)(A)(i) was amended 
to its present form in 1974 by the addi- 
tion of the word “or” before otherwise and 
the words “or materials” after goods. The 
differing judicial interpretations of the 
amendment will be discussed in part two 
of this article. 

® Sections 203(s)(1)(B), (C) contain inclu- 
sions for specific types of institutions and 
public agencies respectively. These sections 
will not be considered in this article. 

? Kirschbaum v. Walling, 316 U.S. 517, 
518 (1942). 

8 Id. at 519. 

Id. at 524. 

0 Td. at 523. 

'S 10 East 40th Street Building, Inc. v. 


Callus, 325 U.S. 578, 583-584 (1945). 

'* Walling v. Jacksonville Paper Co., 317 
US. 564, 567 (1943). 

'S Higgins v. Carr Brothers Co., 317 US. 
572, 574 (1943). 

'6 Mitchell v. Vollmer, 349 U.S. 427, 429 
(1955) (citation omitted). 

7 Walling v. Goldblatt Bros., Inc., 128 F.2d 
778, 781 (4th Cir. 1942). 

'8 Td. at 784. 

'9 Figueroa v. America’s Custom Brokers, 
Inc., 48 F. Supp. 2d 1272, 1375 (S.D. Fla. 
1999). 

id. 

21 The opinions in Alonso and Casey do not 
indicate the complete route of the goods. 
It would seem that if the extermination 
materials involved in Alonso were shipped 
from the employer's inventory, they would 
have to come to rest before delivery. That 
would have terminated their flow in com- 
merce before they were delivered. Since 
the scrapped automobiles in Casey were 
processed on the employer’s premises, it 
would seem that they came to rest there: 
Their interstate journey would appear to 
have stopped before they were worked on. 
However, if the parts were later shipped 
out of state, the employees would have 
been engaged in the production of goods 
for commerce. 

* Thorne v. All Restoration Services, Inc., 
448 F.3d 1264, 1267 (11th Cir. 2006). 

3 Id., citing McLeod, 319 U.S. at 493. 

*4 Joles v. Johnson County Youth Service 
Bureau, Inc., 885 F. Supp. 1169, 1188 (S.D. 
Ind. 1995). 

25 Td. at 1178. 

*6 Td. at 1174, citing Tony and Susan 
Alamo Foundation v. Secretary of Labor, 
471 US. 290 (1985). 


27 Clougherty v. James Vernor Co., 187 
F.2d 288, 292 (6th Cir. 1951). 

28 Johnston v. Spacefone Corporation, 706 
F.2d 1178, 1181 (11th Cir. 2003). 

*® Hodgson v. Travis Edwards, Inc., 465 
F.2d 1050, 1053-54 (5th Cir. 1972). 

3° Ristau v. Tours, Inc., 593 N.W.2d 115, 
117 (Ia. 2003) (citation omitted). 


Donald J. Spero is a graduate of the 
University of Michigan Law School who 
has practiced labor and employment law 
for over 35 years, both in private practice 
and as in-house counsel for Sears, Roebuck 
and Co., from which he retired as senior 
employment counsel. He is board certified 
in labor and employment law and a fellow 
of The College of Labor and Employment 
Lawyers. He now devotes his time to serving 
as a mediator and an arbitrator as well as 
frequently speaking and writing articles on 
employment law subjects. 

This column is submitted on behalf of the 
Labor and Employment Law Section, Cynthia 
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FAMILY LAW 


by David L. Manz 


Choosing a Valuation Date of Marital Assets 
in Dissolution of Marriage Cases: 
Perlmutter and its Permutations 


lorida’s statutory equi- 

table distribution scheme 

provides that in achieving 

an equitable distribution 
of marital assets in dissolution of 
marriage cases, the court must 
“identify, value, and distribute 
those assets.”! It is axiomatic that 
the valuation of marital assets 
cannot be effected without first 
choosing the appropriate valua- 
tion date for those assets. While at 
first blush the question of choosing 
a valuation date appears simple 
and mechanistic, commentators 
have aptly described this issue as 
“one of the most perplexing and 
difficult problems created by the 
equitable distribution law,”? and 
“of the utmost importance since in 
complex, ‘megabuck’ urban divorce 
contests, protracted pretrial pro- 
ceedings and other calendar delays 
often produce a significant interval 
between the commencement of an 
action and the time of trial. During 
the interim, property values might 
not — and probably would not — re- 
main constant.”* While the Florida 
statute addresses and ostensibly 
answers the question of choosing 
the appropriate valuation date of 
marital assets, the statute itself is 
perfunctory and offers little in the 
way of specific guidelines.’ 

This article will trace the his- 
tory of Florida law as to this issue 
and will provide a road map for 
practical application of the law 
in a typical dissolution action. As 
with many marital and family law 
issues, the question of choice of 
valuation dates is complex and nu- 
anced when examined in detail. A 


thorough analysis of this issue may 
provide the practitioner a prime 
opportunity to effectively practice 
the art of advocacy. 

Florida’s valuation statute has 
changed substantially through 
the years. Prior to enactment of 
FS. §61.075, choosing a valuation 
date of assets in dissolution actions 
was determined on a case-by-case 
basis, depending upon the facts 
and circumstances thereof, and 
there was no presumption that one 
date should be used as opposed to 
another. Perlmutter v. Perlmutter, 
523 So. 2d 594 (Fla. 4th DCA 1987). 
In 1988, the equitable distribution 
statute was enacted and became 
effective October 1 of that year. Sec- 
tion 61.075(6)(Supp. 1988) provided 
that the valuation date of marital 
assets should be the earliest of the 
date of a valid separation agree- 
ment or the date of the petition, 
unless the trial judge determined 
another date was just and equitable 
under the circumstances. 

Section 61.075(6) was then sub- 
stantially amended in 1994. The 
1994, and current, version of the 
statute provides: 

The cut-off date for determining assets 
and liabilities to be identified or classi- 
fied as marital assets and liabilities is 
the earliest of the date the parties enter 
into a valid separation agreement, such 
other date as may be expressly estab- 
lished by such agreement, or the date 
of the filing of a petition for dissolution 
of marriage. The date for determining 
value of assets and the amount of liabili- 
ties identified or classified as marital is 
the date or dates as the judge determines 
is just and equitable under the circum- 
stances. Different assets may be valued 


as of different dates, as, in the judge’s 
discretion, the circumstances require. 


Thus, by the terms of the current 
statute, there is no presumption of 
a choice of dates for valuation of 
marital assets. The valuation stat- 
ute has effectively come full circle, 
and the law regarding the choice of 
valuation dates is now essentially 
governed by the case law preceding 
the adoption of the statute.° The 
choice of dates to value marital as- 
sets is now largely up to the trial 
judge’s discretion.® As amplified by 
the Fourth District in Perlmutter, a 
determination of appropriate dates 
for valuation is to be determined on 
a case-by-case basis. 

Perlmutter, thus, remains the 
polestar decision in Florida regard- 
ing the question of the determina- 
tion of valuation dates and the 
methodology to be used in deter- 
mining the correct valuation date. 
In Perlmutter, the husband’s expert 
valued the parties’ painting compa- 
nies at approximately $3 million 
at the time of the petition in 1981 
and over $5.7 million at the time of 
trial; whereas, the wife’s expert val- 
ued the companies at $4.2 million 
at the time of the petition and $7.2 
million at the time of trial in 1983. 
The court noted that regardless of 
which party’s figures it accepted, 
there was a vast difference in the 
valuations of the business, equat- 
ing to over $2 million between the 
date suit was filed and the date of 
trial, some three years later. The 
Fourth District, thus, held that 
the date of the dissolution trial, 
rather than the date of filing of the 
action, was the appropriate date 
for valuation of the marital assets 
for equitable distribution purposes. 
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In determining that the trial date 
was the appropriate valuation date 
of the parties businesses, the court 
aligned itself with Wegman v. Weg- 
man, 509 N.Y.S.2d 342 (N.Y. Ct. 
App. 1986), amended, 512 N.Y.S.2d 
410 (N.Y. App. Div. 1987). Though 
the court in Perlmutter did not ex- 
pressly state the justification for its 
opinion that the trial date was the 
appropriate valuation date there, 
the Wegman factors justifying use 
of the trial date, including a long 
period of separation between the 
separation date and the trial date, 
a significant increase in value, and 
no evidence that the increase in 
evaluation was solely attributable 
to one party, justified use of the 
trial date as the valuation date. 
The principles espoused in Weg- 
man have become the touchstone 
of analysis of this issue in Florida 
and across the country. There, the 
court concluded from its study 
that there are examples of varied 
circumstances that would dictate 
one date over another, concluding 
that, in many cases, valuation of 
marital assets as of the day as 
close to the time of trial as practi- 
cable will result in an award which 
is fair to both parties. In Wegman, 
there was a three- and two-year 
time period between the day of 
petition and the day of trial. The 
court noted that during a delay of 
that kind, many assets, particu- 
larly businesses, may experience 
fluctuations that might dramati- 
cally change a distribution, and 
that under such circumstances, 
the valuation of the assets close to 
the time of trial may ensure that 
each spouse receive a fair share 
of the family assets accumulated 
during the marriage relationship. 
The court pointed out, however, 
that in other cases, circumstances 
may exist which would justify the 
use of a valuation date closer to 
the commencement of the action, 
including where a sharp increase 
in the value of the marital assets 
was due solely to the efforts of an 
owner spouse, or where there was a 
dramatic reduction of value due to 
dissipation or wasteful conduct of 
the owner spouse. The court specif- 


50 THE FLORIDA BAR JOURNAL/MAY 2007 


ically noted that “these examples, 
of course, are not exclusive.”’ The 
Wegman court concluded that the 
concept of “economic partnership” 
rests upon the existence of an un- 
derlying and continuing marital 
relationship and that, in the last 
analysis, the date chosen must 
be tailored to the particular facts 
involved in each case and must be 
reflective of the legislative man- 
date to provide for the equitable 
distribution of the assets of the 
marital partnership. 

Essentially, courts are faced 
with three different valuation 
dates in valuing marital property 
including the separation date, the 
petition date, and the trial date. 
In choosing between those dates, 
courts have utilized the reason- 
ing in Wegman and Perlmutter, 
and have examined whether one 
party’s actions were responsible 
for the increase and decrease in 
value of, or even the existence of, 
the asset in question subsequent 
to the date of separation or date 
of petition. In those cases, use of 
the separation or petition date is 
deemed appropriate because the 
change in value is a result of one 
party’s actions, and thus, the valu- 
ation date should be the earlier 
date so as to reflect that the party 
whose actions caused the increase 
or decrease in value receives the 
benefit of, or detriment of, his or 
her actions, by solely receiving the 
difference in value of the subject 
asset between the earlier date and 
the trial date. Conversely, when 
there is a long period of time be- 
tween the petition date and the 
trial date, and the change in value 
is as a result of passive, or market 
forces, rather than the particular 
actions of a party, the increase or 
decrease in value should be equal- 
ly allocated between the parties, 
thus, mandating use of the trial 
date as the valuation date. 

A review of the case law subse- 
quent to Perlmutter is instructive 
on this point, and for purposes of 
clarification, will be divided into 
three sections reflecting the three 
dates used by the various courts in 
determining the appropriate valu- 


ation date for maritai assets. 


The Separation Date 

Courts in Florida and other ju- 
risdictions have not hesitated to 
use the separation date as the ap- 
propriate valuation date when one 
party’s efforts are solely or primar- 
ily responsible for the increase in 
value between the separation date 
and the trial date of the asset in 
question. For example, in Norwood 
v. Anapol-Norwood, 931 So. 2d 951 
(Fla. 3d DCA 2006), the Third Dis- 
trict agreed with the trial court’s 
holding that when the increase 
in value of property or continued 
ownership of property is solely due 
to the work or efforts of the owner 
spouse, the use of separation date 
is mandated. There, the undisputed 
proofs were that the entire upkeep, 
maintenance, improvement, repair, 
and, in fact, continued ownership 
of the former marital property 
after the separation of the parties 
was solely as a result of the efforts 
and contributions of the wife. In 
Anapol, the wife alone contributed 
to the deficit between income and 
expenses as regards the home, of 
over $1,500 per month during the 
separation, and further contributed 
$25,000 for expenses, repairs, reno- 
vations, taxes, and insurance after 
the separation. Of note, the court in 
Anapol pointed out that the issue 
of characterization of an asset as 
marital is different from the ques- 
tion of valuation of that asset. The 
court specifically noted that 
after appropriately fixing the character- 
ization of the marital home as a marital 
asset subject to equitable distribution 
on the date of filing of the complaint as 
required by section 61.075(6), Florida 
Statutes (2003), the trial court did not err 
in determining as a matter of the discre- 
tion conferred by section 61.075(6) the 


(much lower) valuation of the property 
at the earlier date of separation.* 


In Nelson v. Nelson, 795 So. 
2d 977 (Fla. 5th DCA 2001), the 
trial court’s use of a date between 
the separation and the trial was 
affirmed when the value of the 
subject corporations decreased 
dramatically between the separa- 
tion and the trial, and significant 
tracing problems precluded use of 


another date for valuation of the 
corporations. The appellate court 
noted that “in view of this tangle 
of financial transactions and [the 
husband’s] inability to make sense 
out of the disarray, we do not find 
the trial court abused its discretion 
in backing up to a date after the 
parties had separated and before 
most of the transference of assets 
commenced.” Similarly, in O’Neil 
v. Drummond, 824 So. 2d 1032 
(Fla. lst DCA 2002), the appellate 
court ruled that the trial court did 
not err when it valued marital and 
nonmarital portions of various in- 
vestment accounts, pension plans, 
and 401(k) plans, as of the parties’ 
separation date. Jurisdictions 
across the country have approved 
trial court decrees that anchor the 
value of marital property to the 
date of separation or specifically 
recognize that temporal point as a 
benchmark date."° 


The Petition Date 

The petition date is typically 
deemed the appropriate valuation 
date when one party’s efforts have 
caused a significant increase or 
decrease in value of the subject 
asset. Thus, by using the petition 
date, the increase or decrease in 
value of the asset between the 
petition date and trial inures to 
the party responsible for the in- 
crease. For example, in Catalfumo 
v. Catalfumo, 704 So. 2d 1095 (Fla. 
4th DCA 1997), the petition date 
was deemed proper because the 
record evidenced that the increase 
in the value of the husband’s busi- 
nesses resulted from his individual 
efforts after the parties separated 
and after the filing of the petition 
for dissolution. Similarly, in Parry 
v. Parry, 933 So. 2d 9 (Fla. 2d DCA 
2006), the appreciation in value of 
the husband’s stock resulted, at 
least in part, from the husband’s 
work as a senior officer of the com- 
pany. The court, thus, valued the 
husband’s stock on the date of the 
petition, rather than on the date of 
trial." 

In Temple v. Temple, 519 So. 2d 
1054 (Fla. 4th DCA 1988), the par- 
ties were separated for at least four 


years prior to filing the petition for 
dissolution. The appellate court 
affirmed the trial court’s selection 
of the date of the petition for dis- 
solution of marriage, rather than 
the date of separation, as the date 
for determining the marital assets, 
noting the stock would not have 
been a marital asset had either 
party filed for dissolution within 
a year or two of their separation, 
and that the time of the acquisi- 
tion following separation is a factor 
that the trial court may reasonably 
take into consideration. In Leon v. 
Leon, 652 So. 2d 1164 (Fla. 4th DCA 
1995), the court affirmed the trial 
court’s use of the commencement of 
the first dissolution proceeding as 
the appropriate valuation date. 


The Trial Date 

The rationale of use of the trial 
date as the valuation date is that 
in cases when an asset has pas- 
sively increased or decreased in 
value during the dissolution case, 
through, for example, market 


forces or inflation, the increase or 
decrease in value should be shared 
equally between the parties. For ex- 
ample, in White v. White, 717 So. 2d 
89 (Fla. 3d DCA 1998), the value of 
the husband’s retirement accounts 
increased by almost $200,000 in 
the 18 months between the time 
the petition and the trial. The in- 
crease in value was purely passive 
appreciation as a result of market 
factors. The court, therefore, deter- 
mined that the trial date was the 
appropriate valuation date. 

In Byers v. Byers, 910 So. 2d 
336 (Fla. 4th DCA 2005), the trial 
court was deemed to have abused 
its discretion in valuing husband’s 
401(k) account as of the date of 
filing of the petition instead of the 
date of the final hearing, when 
the account passively appreciated 
during the two-year period from 
the time of filing of the petition 
to the final hearing, and the trial 
court gave no explanation as to 
why it settled on the date of fil- 
ing as valuation date. In Hicks v. 


PN TreRNATIONAL 
GENEALOGICAL 
SEARCH inc 


With just one cail. 


www.heirsearch.com 


THE FLORIDA BAR JOURNAL/MAY 2007 51 


| 


Hicks, 580 So. 2d 876 (Fla. 2d DCA 
1991), the court determined the trial 
date was the appropriate valuation 
date since the parties’ financial 
situations and property values had 
changed substantially in the more 
than three-year period between the 
petition and the amendment to the 
final judgment. In Macci v. Macci, 
904 So. 2d 517 (Fla. 4th DCA 2005), 
the court determined that the date 
of dissolution trial as the valuation 
date for the parties’ assets was ap- 
propriate, given that each party 
had complicity and involvement 
in questionable financial practices 
both during marriage and during 
dissolution proceedings. Similarly, 
in Jahnke v. Jahnke, 804 So. 2d 
513 (Fla. 3d DCA (2001), in which 
a husband failed to disclose the ex- 
istence of his management savings 
plan, the court ruled that to value 
assets as of the date of the petition 
for dissolution, rather than the trial 
date, would reward the former hus- 
band for his deceit with full market 
appreciation of the marital portion 
of assets between dissolution and 
hearing, while depriving the former 
wife of appreciation of her interest 
in the assets. 

In Kelly v. Kelly, 557 So. 2d 625 
(1990), the Fourth District deemed 
that it was within the trial judge’s 
discretion to use the date of the 
dissolution trial as the focal date 
for determining marital assets and 
their valuations, as that date was 
found in fact that the husband had 
sole control over virtually all of the 
parties’ assets during the time be- 
tween separation and trial. 


Summary 

While §61.075(6) addresses the 
issue of choosing the valuation date 
for marital assets, it does so in a 
broad-brush, perfunctory fashion 
by its plain language offering scant 
guidance to a trial judge faced with 
the quandary of choosing valuation 
dates that may dramatically change 
an equitable distribution scheme by 
millions of dollars. Though certainly 
a roadmap of sorts, the statute is 
hardly “a simple highway.””” Indeed, 
analysis of the case law interpreting 
the statute is critical in effectively 
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advocating the trial court to choose 
a particular date to value a certain 
asset. The overarching consideration 
in determination of the appropriate 
date for valuation of marital assets 
is examination and analysis of the 
cause of increase or decrease in valu- 
ation of the subject asset between 
the date of separation and the date 
of trial. If the increase or decrease is 
primarily caused by passive forces, 
equity mandates that both parties 
share in the increase or decrease, 
and, thus, the later date should gen- 
erally be used. Conversely, when the 
increase or decrease in the value of 
the asset is caused by active forces, 
e.g., a party’s positive efforts or 
misfeasance, the earlier date will be 
used so as to direct the increase or 
decrease in the valuation of the as- 
set between the separation and trial 
date to the party who is responsible 
for that change in valuation.O 


Fra. Stat. §61.075(1) (20038). 

2 Wegman v. Wegman, 509 N.Y.S.2d 342, 
349 (N.Y. Ct. App. 1986). 

3 Thielenhaus v. Thielenhaus, 890 P.2d 
925 (Okla. 1995). 

4 Fra. Star. §61.075(6) (2003). 

5 As noted, and although Perlmutter 
was essentially overruled on this issue 
by Fla. Stat. §61.075(4) (Supp.1988), it 
was restored to full force and vigor by 
the later amendment of §61.075(6) con- 
tained in Ch. 94-204, §1, at 1172, Laws 
of Florida, e.g., Byers v. Byers, 910 So. 
2d 336 (Fla. 4th D.C.A. 2005) (applying 
post-1994 statute and citing Perlmutter); 
Jahnke v. Jahnke, 804 So. 2d 513 (Fla. 3d 
D.C.A. 2001) (same). 

® Moore vs. Moore, 543 So. 2d 252 (Fla. 
5th D.C.A. 1989). 

7 Wegman, 509 N.Y.S.2d at 352. 

8 Norwood v. Anapol-Norwood, 931 So. 
2d 951, 952 (Fla. 3d D.C.A. 2006); see 
generally Rao-Nagineni v. Rao, 895 So. 
2d 1160 (Fla. 4th D.C.A. 2005). 

® Nelson, 795 So. 2d at 983. 

10 Wallop v. Wallop, 88 P.3d 1022 (Wyo. 
2004) (trial court acted within its discre- 
tion when it selected the year in which 
husband and wife separated as the date 
of valuation and division of marital 
property in divorce action; parties in es- 
sence lived their own distinct lives after 
separation); Derrit v. Derrit, 836 N.E.2d 
39 (Ohio Ct. App. 2005) (when valuing 
marital residence, which had active mold 
growth, in divorce action, appropriate 
value was present value of residence, not 
future value following removal of mold 
and various renovations); Walker v. Walk- 
er, 618 N.W.2d 465 (Neb. Ct. App. 2000) 
(valuation of marital residence as of date 
of parties’ separation, rather than date of 


trial or date of dissolution, was not abuse 
of discretion). Willis v. Willis, 358 S.E.2d 
571 (N.C. Ct. App. 1987) (trial judge was 
required to determine net market value 
of property as of date of separation when, 
between date of separation and date of 
hearing, husband sold some property, 
cashed certificate of deposit, closed bank 
accounts, and commingled proceeds with 
his separate property, and court improp- 
erly traced all of marital property as it 
had existed at time of separation); Fish- 
man v. Fishman, 805 A.2d 576 (Pa. Super. 
Ct. 2002) (use of date of separation for 
valuation of assets in divorce was proper 
when valuation at separation included 
husband’s interest in accounting firm as 
a marital asset, which was extinguished 
by the date of distribution by husband’s 
waiver of buyout rights, leaving only 
husband’s nonmarital interest in consult- 
ing firm); In re Marriage of Griswold, 48 
P.3d 1018 (Wash. Ct. App. Div. 3 2002) 
(value of property was to be based on an 
appraisal at separation; the depreciation 
of the home’s value was due to wife’s 
lack of maintenance, rather than market 
forces); Reinhardt v. Reinhardt, 745 So. 
2d 609 (La. 1999) (trial court’s decision 
to value husband’s life insurance policy 
at the time of parties’ separation was 
not error, in light of fact that premiums 
paid after filing of petition were from 
husband’s separate income). 

1 The court cited Lynn Curtis, Valua- 
tion of Stock Options in Dividing Marital 
Property Upon Dissolution, 15 J. Am. 
Acap. Marrim. Law. 411, 412 (1998), for 
the proposition that “these high level 
executives have a direct bearing on the 
success of the company, so in a very 
real sense, the increased value of the 
company’s stock is directly attributable 
to their efforts.” 

THe GRATEFUL Dean, Ripple (Hunter, 
Garcia), AMERICAN Beauty (Warner Bros. 
Records, 1970). 
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REAL ProperTY, PROBATE AND 
Trust LAw 


by Michael Cavendish 


Foundations of the Procuring Cause Doctrine 


he Penguin Club sat at the 

least-used end of Sunset 

Beach —a squat ring of solid 

poured concrete tents encir- 
cling a thatched cabana and a 12x14 
poolette. It had the frantically cleaned 
and single coat-over-chipped-paint 
look of an aging property whose owner 
wanted out. Jim McGinty whistled as 
he drew himself out of his car near 
the motel office. Resting his eyes on 
the hard patio around him for only a 
second, he looked out into the morning 
sky over the gulf. “Treasure Island,” he 
thought, “indeed.” 

* 


“A.M. telegram for A.T. Dorsey!” the 
deliveryman barked. 

Dorsey put his Daily News and 
coffee down on the table at the Greek 
pizzeria. A cur] of his lip ensued. It was 
from Emma E. Taylor, Orange County 
belle and sometime hotel operator. 

“Prior cash offer not materialized 
[stop]. Asking price $55,000 [stop]. 
Will consider any reasonable bid from 
anyone wishing to buy [stop]. Offers 
must include $25,000 cash [stop].” 
Dorsey read the first sentence twice 
more just as his company arrived and 
seated themselves. 

“Ladies and gentlemen,” he intoned, 
adjusting his felt hat, “we are going to 
buy you a piece of heaven, and by that 
I mean Florida. Pack your money and 
your bags.” 


* 


These are fictionalized accounts of 
real Florida case facts. Their common 
thread is a real estate agent. The first 
story continues as the agent obtains 
an exclusive listing agreement, places 
a $2 classified ad, and then arrives 


to collect his commission after the 
owner finds a buyer by himself. In the 
second tale, the agent gets his buyers 
from New York down to Florida ready 
to close on an agreed deal, only to see 
the buyer back out. Both tales end 
the same way — the agents obtained 
their commissions in court. With only 
slightly different facts, the outcomes 
would have favored the owners. 


The Procuring Cause Doctrine 

In Florida, during 2005, there were 
258,000 residential real estate sales 
involving Realtor®-designated agents 
alone.' Conventionally, most agents 
derive their income solely from com- 
missions. So when there is a sale, or an 
almost-sale, and a dispute breaks out 
over whether a real estate commission 
is owed, it focuses an agent’s attention 
in a way the salaried among us would 
not understand. 

The legal principle derived from 
decades of lawsuits filed by focused, 
betrodden real estate agents is the 
procuring cause doctrine. It applies in 
commercial and residential contexts, 
and even to brokered sales outside of 
real estate, such as sales of yachts. It is 
a principle of law that is likely to visit 
most Florida lawyers during their life- 
times, either as an attorney, counselor, 
or worse, as a buyer or seller of real 
estate, or worse yet, as a blood relation 
of a real estate agent. Understanding 
the principle fully from the foundation 
up can be accomplished by reviewing 
five Florida Supreme Court opinions. 


The First Foundation — 
Commission Vests Upon the 
Seller’s Acceptance 

The procuring cause doctrine in 


Florida was born in Taylor v. Dorsey, 
19 So. 2d 876 (1944), the case of Emma 
E. Taylor’s hotel. Dorsey, through a 
series of doubtlessly beguiling letters, 
convinced Ms. Taylor that she could 
take $5,000 down, not $25,000, and as 
luck would have it, he had the buyers 
who had that $5,000 and who could 
pay $500 a month on the balance.” 
Ms. Taylor was outwardly somewhat 
equivocal in tone, but if she didn’t 
like Dorsey’s deal, she regrettably 
used words such as “our contract” 
and “closing” to describe what had 
developed between her and Dorsey’s 
eager buyers.* When the caravan 
arrived in Orlando for a closing, Ms. 
Taylor rebuffed them on the grounds 
that she was unable to evaluate the 
buyer’s credit and, therefore, could 
not commit to accepting the balance 
of the price in $500 increments.’ 
The purchasers were disappointed. 
Dorsey sued. And what evolved from 
this suit was a question the WWII-era 
Florida Supreme Court posed to itself 
and then answered. 

The issue was: When an agent is 
employed to procure a purchaser 
ready, willing, and able to buy, and 
that buyer’s offer is eventually ac- 
cepted by the seller, what happens?® 
The answer was provided in two 
parts. Part I of the answer focuses on 
the owner and stated that when a sale 
is at the offer stage, an owner who 
has enlisted an agent who brought 
the offeror or the offer can reject the 
offer, but if he or she accepts, he or 
she must pay the broker his or her 
fee.* Part II focuses on the agent and 
states that if the broker has brought 
the parties together and a sale is 
effected as a result of continuous 
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negotiations inaugurated by him or 
her, he or she will not be denied com- 
pensation simply because the owner 
reconsiders the terms upon which the 
sale will be effected having already 
accepted the broker’s buyer’s offer.’ 
The foundational lesson from Taylor 
is that an agent’s claim for commis- 
sion vests with the acceptance of the 
purchaser’s offer — the agent may 
earn a real estate commission under 
the procuring cause doctrine even if 
a sale does not close. 


The Second Foundation — 
Continuous Negotiations 
and Communications are 
Prerequisites to Vesting 

After Taylor, the major question 
that Florida lawyers and inferior 
courts were left with was “What are 
‘continuous negotiations?” Eleven 
years after Taylor, the Supreme Court 
issued Shuler v. Allen, 76 So. 2d 879 
(Fla. 1955), which set forth a defini- 
tion of “continuous negotiations” that 
the court described as being fair to 
both an agent and an owner. “Con- 
tinuous negotiations,” the Supreme 
Court said, “means continuous nego- 
tiations between the seller and the 
prospective purchaser conducted by 
the broker.”* This rule meant that an 
agent could not keep negotiating with 
an owner on behalf of several lookers, 
or perhaps a future purchaser to be 
found, and expect to satisfy the Taylor 
rules. It also meant that an agent 
could not disappear from the owner 
for long periods, even while working 
diligently to ratchet up a purchaser’s 
offer price. 

The Supreme Court would revisit 
and refine this continuity concept 
again in Richland Grove & Cattle Co. 
v. Easterling, 526 So. 2d 685 (1988), 
in which it held that an agent who 
ceased contact with his owner for 
a period of 30 months had not only 
failed to meet the continuous nego- 
tiation requirement of the procuring 
cause doctrine, but also had actu- 
ally abandoned by conduct an oral 
agreement to list made years earlier, 
freeing the owner to sell to anyone 
— even a purchaser originally found 
by the agent.° 

The second foundational concept is 
that for an agent to reach the vesting 
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of his or her right to commission with 
the acceptance of the buyer’s offer, 
merely initiating the sales negotia- 
tions is not enough — the agent must 
keep the owner and the prospective 
purchaser communicating, and above 
all, must continue communication 
with the owner from the initial meet- 
ing through acceptance. 


The Third Foundation — 
The Procuring Cause Doctrine 
Yields to Contract Law Where 
There Is a Listing Agreement 
Providing an Exclusive Right 
to Sell 

There is, of course, a major exception 
to the application of the doctrine — the 
exclusive right to sell agreement. In 
Flynn v. McGinty, 61 So. 2d 318 (1952), 
the agent, Jim McGinty, had the pre- 
science to bring a buttoned-down form 
agreement calling for exclusive listing 
rights to his meeting with the Penguin 
Club’s anxious owner.'’ The owner’s 
eventual objection to McGinty’s suit 
for his commission was that he only 
placed a classified ad to which no one 
responded, so that he should recover 
his $2 worth of expense back from the 
owner, but nothing more, considering 
the lack of effort.'' What won the day 
for McGinty was not the question of 
effort or the manner of the meeting 
of the buyer or seller — it was the 
airtight exclusive listing contract. The 
Flynn court ruled that contracts such 
as the one McGinty entered into are 
enforceable and hold up even when the 
agent does not do all that much work in 
creating the sale.'” And the ruling was 
a matter of simple contract law — the 
procuring cause doctrine did not con- 
trol. This yields our third foundational 
concept: The procuring cause doctrine 
is generally inapplicable in a scenario 
where there is an exclusive listing 
agreement on the owner’s property. 
Contract law takes control in these 
situations, and the contract controls 
the owner’s liability to the agent for a 
commission after a sale. 


The Fourth Foundation — 
intervening Causes of Sale 
Remove a Transaction from the 
Reach of the Procuring Cause 
Doctrine 

Exclusive listing contracts are 


not the only major exception to the 
principle’s application. In Darracott 
v. Hemphill, 82 So. 2d 719 (1955), an 
anxious agent ran all the way from 
the owner’s orange grove to the local 
school board to pitch the commission- 
ers on the grove as a home for a new 
school building.'* He was so anxious, 
in fact, that he garbled the acreage, 
overstating the grove’s size by 10 
acres.'* The school board gave him 
a price, but when he corrected the 
size, they cooled, now only wanting 
to buy half the land. Not interested 
in a partial sale, the owner told the 
agent to forget it, and the agent gave 
up. Sometime later, the wily school 
board sent an appraiser to the grove 
to inform the owner that an appraisal 
had been ordered in advance of a 
condemnation proceeding.'° Panicked, 
the owner came around to the board’s 
idea of a partial sale and sold 15 acres 
without the agent’s involvement.'® 
The agent sued and lost. On appeal, 
in the same year that the Supreme 
Court defined “continuous negotia- 
tions” in Shuler, it found here that 
Taylor did not apply, since the broker 
had “discontinued negotiations.”"’ 
Assuming that the Supreme Court’s 
Shuler definition was applied in Dar- 
racott, the anxious agent was faulted 
for ceasing contact with the owner 
and because the owner and the school 
board had stopped talking for a period 
of 30 to 60 days — a stretch of time 
the Daracott court describes as suf- 
ficient to bar the application of the 
procuring cause principle. And yet, a 
closer look at Darracott suggests that 
the agent stopped trying because he 
was ordered to, and he followed the 
owner's order. 

Perhaps sensing the creeping dis- 
quiet that could grow from long con- 
sideration of whether the Darracott 
broker was really to blame for the 
break-off of effort, the Darracott court 
announced a second, more intriguing 
reason why the procuring cause doc- 
trine would not apply — there can be 
an independent or intervening cause 
of a sale, and in this case the indepen- 
dent cause was the pressure created 
on the owner by the school board’s 
threat of condemnation.!* Thus, the 
fourth foundational concept: The 
procuring cause doctrine is inappli- 
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cable in situations where there is an 
independent or intervening cause of 
a sale. 


A Present Day Restatement 

We have covered two opinions set- 
ting forth major prerequisites for and 
two carving out major exceptions to 
the procuring cause doctrine. This 
principle today appears in over 150 
Florida appellate opinions. In view 
of this level of doctrinal throughput, 
it is not surprising that the original 
rulings set forth in Taylor have been 
deconstructed slightly into elements 
suitable for convenience during 
pleading or writing summary judg- 
ment motions. These reduced rules 
were approved and delivered by the 
Supreme Court in Rotemi Realty, Inc. 
v. Act Realty Co., Inc.,911 So. 2d 1181 
(Fla. 2005). These recently restated, 
modern Rotemi Realty elements are 
what plaintiffs and defendants need 
to consider the presence or absence 
of as they evaluate a procuring cause 
doctrine issue today. Under Rotemi 
Realty, procuring cause is said to 
occur (outside of an exclusive list- 
ing agreement) where the agent 1) 
initiates negotiations by doing some 
affirmative act to bring the buyer and 
seller together, and 2) remains in- 
volved in any continuing negotiations 
between the buyer and the seller, 
unless they intentionally exclude 
him or her.'* There is no suggestion in 
Rotemi Realty that the exclusive list- 
ing agreement or independent cause 
exceptions do not remain applicable, 
and so following general Florida Su- 
preme Court jurisprudence pertain- 
ing to the court’s stewardship of its 
own prior opinions,” these exceptions 
remain. 


A Mirror of Fairness 

Since Taylor, the procuring cause 
doctrine has been chiseled and 
polished in many scores of reported 
opinions, and, we can be certain, 
has been tested, stretched, and re- 
invented in hundreds more anony- 
mous trial court contests. And yet 
Taylor sets forth the doctrine plainly 
enough — raising the question of 
why so many courts, including a 
great many district courts of appeal, 
writing quite good opinions upon it, 


have occasioned to revisit it so often. 
Were one, chasing after the juris- 
prudential essence of the doctrine, 
to print and read every procuring 
cause opinion in Florida, reported 
and unreported, sifting for similari- 
ties and themes, plotting facts and 
outcomes in a wall-sized matrix of 
textual archaeological splendor, the 
answer to our question would come 
to this: Fairness, it seems, has never 
been captured in one set of words. 
And the procuring cause doctrine 
in Florida, from Taylor onward, has 
existed as an attempt by courts to 
present a mirror of fairness to the 
opposed proponents of two differing, 
competing images of how and why 
real property was sold. The answer 
one comes away with after reading 
even a dozen procuring cause doc- 
trine opinions at a time is that in 
the hands of a court, the focus of the 
doctrine can shift, as can the angle of 
a hand-held mirror, to differing rel- 
evant aspects of a landowner-agent 
transaction, as fairness, or better yet, 
the presence of unfairness, requires. 
This comforting conclusion is also 
a caution — it means that Rotemi 
Realty has long odds on being the 
end of the history of the doctrine, 
the unchanging final expression of 
the fullness of procuring cause. 


Conclusion 

A real estate agent’s value to an 
owner varies. The foundational prin- 
ciples establishing the rules of the 
commission game between agents 
and the owners they represent, as a 
general rule, do not. For some owners, 
each of their real estate agents will 
forever be typecast as the absentee 
lottery winner. For some agents, each 
of their owners are fickle, frustrating, 
and unfair. The fact that real estate 
sales are a perpetual mainstay of 
Florida’s economy is compelling un- 
spoken testimony that most agents 
and owners are far more sensible, 
moderate, and fair than these ex- 
tremes. The foundational concepts 
of the procuring cause doctrine, the 
components and the major exceptions 
discussed above, and the Florida 
Supreme Court’s synthesis and pre- 
sentation of their elements exist for 
their mutual protection. 
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8 See Darracott v. Hemphill, 82 So. 2d 
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4 See id. 

5 See id. 

17 See id. 

'8 Condemnation, however, should not 
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cause status, however. In St. Joe Corp. 
v. Mclver, 875 So. 2d 375 (Fla. 2004), the 
Florida Supreme Court ruled that in a 
situation in which an owner encourages 
the real estate agent to catalyze a con- 
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the condemnation is part of their tactics of 
sale or such is implicit between them ac- 
cording to their conduct, general contract 
principles allow the agent to recover his or 
her commission against the condemnation 
monies as he or she would with any other 
sale because the condemnation is part of 
their agreement. 
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it follows its own precedents unless there 
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ENVIROMENTAL AND 
LAND Use Law 


by Susan Roeder Martin 


Water Quality Credit Trading 
A Regulator’s Perspective 


(See page 60 for “A Practitioner’s Perspective”) 


ater quality credit 
trading (WQCT) is an 
approach by the state 
of Florida to assist in 
the protection and improvement of 
Florida’s surface waters. The public 
policy of the state is: 
to conserve the waters of the state and 
to protect, maintain, and improve the 
quality thereof for public water sup- 
plies, for the propagation of wildlife 
and fish and other aquatic life, and for 
domestic, agricultural, industrial, rec- 
reational, and other beneficial uses and 
to provide that no wastes be discharged 
into any waters of the state without first 
being given the degree of treatment 
necessary to protect the beneficial uses 
of such water.! 

WQCT or “pollutant trading” 
is a voluntary, market-based ap- 
proach designed to efficiently meet 
Florida’s water quality goals. It can 
also be an efficient, market-driven 
approach to meet the goals of the 
Clean Water Act, Pub. L. No. 92- 
500, 33 U.S.C. §1251, et seg. (CWA).? 
The object of trading is water qual- 
ity improvement at lower costs with 
increased flexibility. 

In a trading arrangement, a 
facility may discharge a pollutant 
that is expensive for that facility 
to control or offset. Another facility 
may be able to reduce the pollutant 
in a less costly or more efficient 
manner because facilities that dis- 
charge pollutants to the same water 
body, basin, or watershed may incur 
different costs and challenges to 
control their pollutants. Trading 
allows facilities with high pollution 
control costs and challenges to meet 
required total maximum daily load 
(TMDL) reduction requirements 
through the purchase of credits 
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for environmentally equivalent or 
superior pollution reductions from 
another source, thereby achieving 
the same water quality improve- 
ment to the water body, basin, or 
watershed at an overall lower cost. 
WQCT is a tool to expedite restora- 
tion of impaired waters under the 
TMDL program, pursuant to FS. 
§407.067, by allowing pollutant 
sources to find more cost-effective 
pollutant reduction treatment mea- 
sures. Trading, therefore, provides 
a method to implement “loading 
reductions in a way that maximizes 
water quality and ecological im- 
provements.”* 

The EPA states that the water 
quality trading policy is designed 
to encourage “sources to create pol- 
lutant reduction credits by making 
reductions greater than required 
to meet a regulatory requirement. 
Under a trading program, other 
sources may then purchase these 
pollutant reduction credits to meet 
their own water quality-based reg- 
ulatory limit.”* WQCT may acceler- 
ate pollutant reduction because an 
individual discharger’s high costs 
to reduce pollutants could be ad- 
dressed through a more economical 
offset of water quality credits.® 

FS. §403.067(8) states that the 
Florida Department of Environ- 
mental Protection (DEP) is autho- 
rized to adopt rules to establish 
procedures for pollutant trading 
among pollutant sources to a water 
body or water body segment.® The 
statute requires that trading pro- 
cedures be implemented through 
permits or other legally binding 
authorizations and that rules in- 


clude a mechanism for the issuance 
and tracking of the credits. Prior to 
developing rules, F.S. §403.067(8) 
required the DEP to submit a 
report to the governor, president 
of the Senate, and speaker of the 
House. The DEP submitted its re- 
port in December of 2006, setting 
forth recommendations for a frame- 
work for the WQCT program. This 
article provides a summary of the 
report titled, “Water Quality Credit 
Trading, A Report to the Governor 
and Legislature” (December 2006) 
(WQCT Report). 

As required by F.S. §403.067(8), 
the DEP was assisted in the formu- 
lation of the WQCT report by the 
Pollutant Trading Policy Advisory 
Committee made up of public and 
private stakeholders from through- 
out the state, including regulated 
interests, environmental organiza- 
tions, water management districts 
,and local governments. The report, 
together with potential additional 
direction from the governor and 
legislature, will provide direction 
for the development of implement- 
ing rules. Recommendations in the 
report are designed to address state 
and applicable CWA requirements 
for the protection and preservation 
of surface waters. 


Water Quality Credits 

As set forth in the WQCT re- 
port, trading will involve “a mar- 
ket-based exchange of pollution 
reduction ‘credits’ among pollut- 
ant sources with the objective of 
achieving lower net costs or more 
practical alternatives for meeting 
water quality standards.” Credits 
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will be treated as “an accounting 
mechanism to establish and verify 
the market exchange of effective 
pollutant reduction actions,” not as 
a right to pollute. They will repre- 
sent “quantifiable pollutant reduc- 
tions from existing dischargers so 
that overall pollutant loadings to 
a watershed are not increased and 
water quality is preserved.”® 

Credits are an accounting mecha- 
nism to “reflect the value of pollu- 
tion reduction in terms of water 
quality benefits, not dollar costs.”!° 
While the cost is important to both 
the entity generating the credit and 
purchasing the credit, these costs 
do not affect the environmental 
or true value of the credit. The 
proposed program, therefore, will 
not involve the trading of pollution 
rights but instead only a trade of 
credits with the objective of meet- 
ing water quality standards. 

The purchase of credits will not 
result in a regulatory enforceable 
right by the purchaser against the 
seller. Enforceable rights would 
instead be created by contract 
between the trading partners. The 
DEP would not be a party to or 
oversee the contract. Enforcement 
rights by the state will arise from 
permit requirements or other regu- 
latory authorization. 


Comparison to the Federal 
Air Trading Program 

The CWA and its implementing 
regulations establish a legal basis 
for trading to achieve and maintain 
water quality standards. The EPA 
has promulgated a water qual- 
ity trading policy that encourages 
states to adopt voluntary water 
quality credit trading programs 
and provides guidance on how 
trading may occur consistently 
within this legal framework." The 
foundation of this “framework is 
water quality standards.”” 

There has long been national 
interest in pollutant trading. Mary- 
land, Michigan, Pennsylvania, 
Virginia, West Virginia, Wisconsin, 
and Colorado have established 
statewide policies or rules on pol- 
lutant trading.'® There are also 
local watershed programs. The 


variation in the approximately 40 
programs existing nationwide is 
great. Yet, despite the number of 
programs, little trading has actu- 
ally occurred. 

Interest in water pollutant trad- 
ing may have been sparked by 
the success of the sulfur dioxide 
(SO,) allowance market developed 
pursuant to Title IV of the 1999 
amendments to the Clean Air Act 
(CAA). The amendments to the 
CAA established a cap on SO, emis- 
sions representing a 50 percent 
reduction from 1989 emissions. 
Allowances were allocated to exist- 
ing sources based largely on their 
past emissions. These allowances 
could be utilized by the source, 
sold, or banked. Facilities begin- 
ning operation after 1995 were not 
allocated allowances. The federal 
SO, program allows for trading 
on the open market as a commod- 
ity through the Chicago Board of 
Trade. This program has resulted 
in the SO, cap being maintained 
and also substantial savings to the 
sources.® 

The federal air program, how- 
ever, is distinct from the proposed 
state water program in several 
ways. First, the CAA explicitly 
authorizes the EPA to establish a 
sulfur dioxide emissions trading 
program pertaining to fossil fuel 
power plants. The CWA does not, 
however, specifically provide for 
trading.'* While trading is not spe- 
cifically provided for in the CWA, 
EPA has strongly promoted the use 
of watershed-based trading." 

Other distinctions are that the 
federal air program has a larger 
scope which includes airsheds 
comprising the entire continental 
U.S. This creates a broader geo- 
graphic base for both buyers and 
sellers than in the proposed Florida 
program. Second, the federal air 
program allows banking of credits 
for future use, while the proposed 
Florida program does not provide 
for future banking. The SO, pro- 
gram users are distinct from po- 
tential users of the water quality 
program in that the SO, trading 
focuses on fossil fuel power plants 
making the participants generally 


large and limited in number. Ad- 
ditionally, the federal air program 
is based on monitoring, but in the 
proposed state water quality pro- 
gram, reasonable assurances dem- 
onstrating that effluent limits will 
be attained are instead required in 
advance.'® 


Total Maximum Daily Loads 

¢ The Clean Water Act — The 
CWA was enacted in 1972 to re- 
store and maintain the “chemical, 
physical and biological integrity of 
the nation’s waters.”’® The goal is 
to eliminate the discharge of pol- 
lutants into navigable waters.” 
Section 303(d) of the CWA requires 
states to submit lists of impaired 
surface waters that do not meet 
applicable water quality standards 
after implementation of technology 
based effluent limitations or the ap- 
plication of other pollution control 
programs. TMDLs are to be set for 
these water bodies to establish the 
maximum amount of a pollutant 
or pollutants that a water body 
can assimilate without exceeding 
standards.”! 

The EPA exercises oversight of 
state water quality protection pro- 
grams, including trading, through 
the authority of the CWA. In 2003, 
EPA issued a final water quality 
trading policy to provide guidance 
to states and tribes on how trad- 
ing can occur under the CWA and 
its implementing regulations.” 
The policy requires state trading 
programs to include timely public 
access to trade information and 
public participation in program 
development and implementa- 
tion; mechanisms to monitor and 
evaluate program progress and 
effectiveness, quantify credits, ad- 
dress uncertainty, and revise the 
program if necessary; legal mecha- 
nisms to facilitate trading; clearly 
defined trading units and trading 
accountability; and assurance 
that National Pollutant Discharge 
Elimination System permit holders 
meet their permit limits.” 

EPA’s policy allows “each state 
to come up with a design that best 
meets the needs and preferences 
of watershed stakeholders, while 
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ensuring compliance with the 
criteria established in the water 
quality trading policy.”** Because 
of the EPA’s oversight role, how- 
ever, a memorandum of agreement 
is contemplated between the EPA 
and DEP, and the DEP anticipates 
submitting proposed WQCT rules 
to the EPA for review.” 

$403.067 — §403.067, 
is designed to satisfy §303(d) of the 
CWA by promoting “improvements 
in water quality throughout the 
state through the coordinated con- 
trol of point and nonpoint sources 
of pollution.”*° F.S. §403.067(1) 
provides that a “scientifically based 
total maximum daily load program 
is necessary to fairly and equitably 
allocate pollution loads to both non- 
point and point sources.””’ The sec- 
tion requires the DEP, as the lead 
state agency, to identify and list 
impaired waters, develop and adopt 
TMDLs, allocate pollutant load 
reductions, and implement water 
quality improvement through ba- 
sin management action plans and 
other methods including WQCT. ** 


The TMDL establishes the maxi- 

mum amount of a pollutant(s) an 
impaired water body can assimilate 
without exceeding water quality 
standards for the pollutant(s). The 
report further describes TMDLs as 
follows: 
Because it represents quantitative 
calculations of pollutant loadings from 
all sources in a watershed or basin, it 
allows the responsibility for pollutant 
load reductions to be equitably allocated 
among those pollutant sources. These 
pollutant reduction allocations may 
then be incorporated into permits for 
regulated facilities and otherwise ac- 
counted for through best management 
practices and other pollution control 
measures.”° 

Allocations may be reflected 
in a BMAP that establishes the 
schedule for implementing projects 
and activities to meet pollution 
reduction allocation through “ap- 
propriate management strategies 
available to the state through 
existing water quality protection 
programs.”*° The BMAP is designed 
to equitably allocate pollutant re- 
ductions and identify mechanisms 
by which potential future increases 
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in pollutant loading will be ad- 
dressed.*! “It is the BMAP process 
and the adoption of formal, inter- 
related pollution reduction require- 
ments that creates the conditions 
where market exchanges become 
more likely — the demand for the 
supply.”*” 


Department 
Recommendations 

The DEP first recommends that 
its general statutory authority in 
F.S. §403.067(8) be expanded to 
more broadly outline the activities 
that a trading program may or 
must accomplish. Second, the DEP 
recommends that formal WQCT 
should only be authorized in basins 
with an adopted BMAP.* Other 
legislative changes recommended 
by the DEP include elimination of 
the equitable abatement provisions 
in Fla. Admin. Code R. 62-4.242(4) 
where a BMAP has been adopted; 
authorization to develop by rule a 
“more appropriate” public inter- 
est test where basin management 
action plans are adopted; and a 
modification of F.S. §403.088(2)(f) 
to provide that permit revisions 
may be accompanied by an admin- 
istrative order to reflect compliance 
schedules.*4 

After statutory amendments are 
completed, the DEP anticipates 
adopting rules to establish the pro- 
visions for the trading program. It 
is critical to the DEP that new rules 
provide for an environmental valu- 
ation of credits based on how much 
and when the pollutant reduction 
will occur, not a monetary valuation 
of credits. Under the anticipated 
rules, trades will not be hypotheti- 
cal but must instead achieve actual 
water quality improvements. Gen- 
eration of credits, therefore, will 
occur only after the reduction of 
pollutants through the introduction 
or upgrades of pollution controls 
or the implementation of best 
management practices. In order to 
meet TMDL requirements, trades 
would have to be used by a buyer 
during the same time period as gen- 
eration of the credit by the seller. 
Trading rules are not anticipated 
to include credit for incidental 


discharges which are occasionally 
below the discharger’s allocation or 
permit limits.** A further premise 
is that the generation of credits for 
point source sellers will occur only 
after the seller’s permit has been 
revised to reflect a reduction in 
its pollutant loading beyond basic 
minimum regulatory requirements. 
The certainty of the transaction is 
anticipated to be based on contracts 
between the buyer and seller of the 
credits.** Rules are also proposed to 
address permit transfers, location 
factors, uncertainty factors, and 
tracking of credits and trades. 


Conclusion 

WQCT has the potential to pro- 
vide benefits for the environment 
while allowing a free market trans- 
action which is monetarily benefi- 
cial to the participants. Much time 
has been spent by the DEP and the 
Pollutant Trading Policy Advisory 
Committee in developing logically 
based concepts and premises for 
future rules. The future rules are 
expected to result in a sound ap- 
proach for the trading of water 
quality credits.Q 
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ENVIRONMENTAL AND LAND 
Use Law 


by F. Joseph Ullo, Jr. 


Water Quality Credit Trading 
A Practitioner’s Perspective 


(See page 56 for “A Regulator’s Perspective”) 


n 1999, the Florida Legislature 

passed the Watershed Restora- 

tion Act (WRA) giving the Flori- 

da Department of Environmen- 
tal Protection (DEP) the authority 
to develop Florida’s total maximum 
daily load (TMDL) methodology.’ 
§403.067, which implements 
§303(d) of the Federal Clean Water 
Act, required DEP to assess surface 
water quality and identify and restore 
impaired waters to a standard that 
would allow for their beneficial use.’ 
In 2001, DEP adopted its impaired 
waters rule outlining the methodol- 
ogy for developing the state’s plan- 
ning list of impaired waters.* Since 
2001, DEP has assessed and adopted 
TMDLs for many of the state’s water 
segments.’ However, even with these 
efforts, it is unlikely Florida can eco- 
nomically address all of the impaired 
water segments using even the best 
available technologies.° 


Looking to the Marketplace 
for a Solution 

Over the past 15 years, policymak- 
ers across the nation have looked 
to market-based tools to augment 
technology and achieve environ- 
mental goals as cost effectively as 
possible.® The Florida Legislature 
included one of these policy tools 
— pollutant trading — in the WRA. 
FS. §403.067(8)(c) (1999) provided 
that DEP adopt rules for the 


[p]rocedures for pollutant trading among 
pollutant sources to a water body or water 
body segment, including a mechanism 
for the issuance and tracking of pollut- 
ant credits. Such procedures may be 
implemented through permits or other 
authorizations and must be legally bind- 
ing. No rule implementing a pollutant 
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trading program shall become effective 
prior to review and ratification by the 
{llegislature....” 


In 2007, DEP plans to begin rule- 
making in response to this require- 
ment.® The first step in setting up a 
water quality credit trading program 
is to determine the exact adjustments 
— either administrative or statutory 
— that can best affect the desired end 
result. With its December 2006, Water 
Quality Credit Trading Report, DEP 
took this step by outlining proposed 
revisions to the state statutes and 
rules considered necessary to promote 
an effective trading program.’ 

Some proposed rules, when applied, 
could give rise to legal issues for prac- 
titioners. From a marketplace stand- 
point, environmental and contract law 
will collide as DEP looks to hold both 
trading parties accountable, regard- 
less of fault, if TMDL requirements 
are not met.’° DEP’s proposed trading 
model is nonsource specific; under 
this scheme, point to nonpoint source 
trades will be allowed.'' To account 
for the uncertainty that accompanies 
such trades, DEP proposes the adop- 
tion of default uncertainty factors 
or having credit generators provide 
more accurate site-specific factors to 
normalize trades.'* Considering this, 
one future scenario in which counsel 
could be called upon may be to help 
prove or challenge these normalizing 
factors. 

Finally, DEP will design its trade 
tracking system to respect the pro- 
prietary and privacy considerations 
of the market participants while 
allowing public access.'* Although 
public access will assist through infor- 
mational regulation, “not in my back 


yard” resistance could create obstacles 
for the program. 


The Devil Is in the Details 

In outlining its approach and pro- 
posing rule and statutory changes 
necessary to make water quality credit 
trading a reality, DEP acknowledged 
the program would evolve over time 
and that DEP will face additional bur- 
dens in bringing the program online." 
At one point, DEP considered a pilot 
study for the lower St. Johns River to 
give it an opportunity to adaptively 
manage the trading experience prior 
to or in coordination with formal rule 
development.!° 

Although DEP no longer recom- 
mends a pilot program,'® DEP will 
benefit from the experience it gained 
as it took steps to develop a pilot as 
it begins rule development for the 
full scale. Along with this experience, 
DEP can and has looked for guidance 
by the U.S. Environmental Protection 
Agency’s (EPA) water quality trading 
policy,'’ other state programs, such as 
in Idaho,'* where pollutant trading 
has been tested, and other Florida 
regulatory programs for guidance. 

Generally, the surface waters within 
a river basin include the river running 
through an area and the tributaries 
or nonpoint flows within the water- 
shed which ultimately discharge to 
that river.'? When considering viable 
trading arrangements, a regulator 
must maintain a basin-wide perspec- 
tive because of the delicate balance 
of the ecology and the environment 
within a river system. Florida’s WRA 
provides for this focus by requiring the 
development of basin management 
action plans (BMAPs), which will set 
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forth “the management strategies 
available to the state through existing 
water quality protection programs 
to achieve [TMDLs].””° Moreover, 
BMAPs will “equitably allocate . . . pol- 
lutant reductions to individual basins, 
as a whole to all basins, or to each 
identified point source or category of 
nonpoint sources, as appropriate.””! 
Although overarching guidelines for 
trading will be presented in a general 
administrative rule, BMAPs, devel- 
oped by DEP and stakeholders in the 
basin through a negotiated rulemak- 
ing process, will address the site-spe- 
cific considerations and ultimately 
govern trading in each particular 
basin.” 

This basin-specific focus is critical 
if the trading program is to avoid 
localized “hot spots” that could result 
from an unbalanced trading arrange- 
ment. To this end, EPA recommends 
incorporating trades into National 
Pollutant Discharge Elimination 
System (NPDES) permits.”* Because 
dischargers will be operating under 
their permits, DEP could then rely 
on industry self-monitoring of credit 
generation and use through discharge 
monitoring reports (DMRs).” Also, 
DEP could audit compliance and use 
compliance history to determine trad- 
ing eligibility.” If there is a violation 
of a TMDL, whether or not it is the 
fault of another failing to generate 
credits, EPA recommends the NPDES 
permittee using the credits be held 
responsible “for [not] complying with 
the effluent limitations that would 
apply had the trade not occurred.” If 
DEP were to follow EPA’s model, DEP 
would not abdicate its proscriptive 
role and would maintain its ability 
to evaluate and approve proposed 
trades. 

In developing the framework for 
pollutant trading in Idaho, the Idaho 
Department of Environmental Qual- 
ity (IDEQ) seems to have addressed 
many of the issues identified by 
DEP.’ In order to assure credits are 
timely used and there is no temporal 
mismatch, Idaho’s pollutant trading 
guidance recommends credits only 
be used in the same month in which 
the reduction generating the credit oc- 
curs.” Another benefit of this monthly 
time frame is that accounting can be 


performed using monthly DMRs.” 
IDEQ also recommends, in the case 
of point sources, effluent limitations 
be adjusted at the time of the trade 
so that the regulator “retains full 
enforcement authority in the event 
that either point source’s adjusted ef- 
fluent limit is exceeded.”*° Finally, by 
recommending upper effluent limits 
in NPDES permits that can override 
any credits a discharger may obtain, 
IDEQ further reduces the possibility 
of “hot spots.”*! 

DEP realizes the implementation 
of a trading program may create a 
greater burden on department staff.” 
One reason is the projected day-to-day 
increase in workload brought about 
by the management and tracking of 
the trades in the marketplace and 
the monitoring of their long-term 
impacts. The second will be the ad- 
ditional expertise and support neces- 
sary to develop BMAPs for basins 
where trading will occur.** Multiple 
operational or concept state models 
are considered to have aspects that 
could be applied to Florida’s pro- 
gram.* By following the example of 
Idaho, some of these burdens could 
be alleviated and a more fluid water 
quality market-based regulation 
could result. 

The Idaho Clean Water Cooperative 
(ICWC) is a nonprofit corporation 
organized to “support the start-up of 
[Idaho's] effluent trading program, de- 
velop the essential tools of an admin- 
istrative support system for trading, 
provide outreach to raise awareness 
of trading opportunities, and operate 
to administer the trading system.”** 
Designed under EPA’s, Region X, 
Water Quality Trading Initiative, the 
ICWC will maintain the trade track- 
ing database and “ensure that an 
accounting of all trades and credits 
is available to the public and environ- 
mental agencies.”*” Further, the ICWC 
will provide external support to IDEQ, 
and it will also monitor the market, 
not as a regulator, but as a market 
manager.* IDEQ’s trading guidance 
provides that monthly trade summary 
reports be provided to point sources 
involved in trades so they have proof 
of the recorded trade.* At the end of 
the month, permit compliance can 
then be verified by the regulatory 


agency through a cross-check of the 
summary reports with the monthly 
DMRs.*° 

Although looking westward for 
guidance is not unprecedented for 
Florida as it develops its water man- 
agement policies,*! Florida can also 
look to its own wetland mitigation 
statutory and regulatory scheme for 
guidance. In 1994, DEP and the water 
management districts developed rules 
for mitigation banks.*? These mitiga- 
tion banking rules provide financial, 
legal, and technical performance 
criteria to evaluate mitigation bank 
proposals and ensure environmental 
protection.** 

In the mitigation bank program, 
credits are generated by mitigation 
bankers and DEP determines the 
marketable value of the credits based 
on a functional assessment. This is 
similar to the water quality credit 
trading program in which DEP will 
normalize credit values by calculat- 
ing the equivalence of discharges so 
the TMDL in the water body segment 
is not exceeded.** The mitigation 
program is also protective of the en- 
vironment from a timing standpoint 
because the mitigation credits must 
be in place prior to the development 
that creates the adverse impact.*® 
However, “[s]ome [mlitigation [clredits 
may be released for use prior to meet- 
ing all the performance criteria” if 
financial assurance is provided.‘ 
Financial assurance for mitigation 
banks can be satisfied using multiple 
instruments.** And, a margin of safety 
is included with the assurance, as the 
amount of financial responsibility 
must be 10 percent greater than the 
cost of construction and operation of 
the mitigation bank.‘ 

Finally, Florida’s mitigation bank- 
ing rules require that DEP and the 
water management districts main- 
tain a publicly available ledger of the 
credits available. For water quality 
credit trading, a public ledger system 
is also recommended with periodic 
reconciliation.*! Although a wetland 
mitigation bank ledger is available 
online,” its ability to assist in infor- 
mational regulation is limited because 
the mitigation bank locations and the 
development locations using those 
credits are not tracked.* In terms of 
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water quality trading, as discussed 
earlier, information on location is 
extremely important and should be 
included as a variable that is openly 
tracked. 


Buyer Beware 

Of the many safeguards for the en- 
vironment, the most secure seems to 
be the policy that an NPDES permit- 
tee using the credits of the defaulting 
third party is ultimately held respon- 
sible for “complying with effluent limi- 
tations that would apply if the trade 
had not occurred.” Following this 
policy, the ultimate responsibility for 
maintaining the TMDL lies with the 
permit holder, and DEP will stay with- 
in its familiar role of regulating by 
command-and-control. Knowing this, 
permit holders who rely on credits to 
meet their effluent criteria will likely 
desire added contractual assurance 
to protect them in the event of an un- 
planned release by the credit provider. 
In addition to contractual safeguards, 
buyers could protect themselves by 
including a margin of safety in their 
purchase. Under ideal conditions, this 
is another way environmental trad- 
ing can result in a reduction of total 
loads going into our surface waters.*® 
Generally, federal and state agencies 
also suggest that parties supplement 
their trades by memorializing the 
specific terms of the trade in private 
contracts to minimize the probability 
of complicated litigation.*® 

By contracting at the time of the 
trade, the parties can agree to breach 
of contract remedies and incorporate 
other provisions to provide greater 
security for the parties. EPA suggests 
contracts provide third-party indem- 
nification or enforcement functions.*’ 
Similarly, IDEQ lists “remedies for 
failure to deliver credits” as one of 
the main contract provisions.** Other 
contract terms could include the 
“jdentiflication] of the trading parties, 
pollution reduction measures that 
will be undertaken, trade amount, 
effective date, trade duration, respon- 
sibilities of each party and price and 
payment provisions.”° 

Although the added protection 
provided by contract is desirable, 
parties should try to minimize trans- 
action costs to yield maximum trade 
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benefits.© In Idaho, farmers entering 
private contracts with point source 
dischargers will be able to obtain 
sample contract language from either 
the ICWC or the Idaho Soil Conserva- 
tion Commission.*! Within Florida’s 
water quality credit trading program, 
although each trade will be unique, 
DEP or water management district at- 
torneys can develop template contract 
language which could increase the 
odds of program success by minimiz- 
ing transaction costs for the parties. 


Conclusion 

In 1999, the Florida Legislature 
committed Florida to the development 
of a pollution trading program for 
surface water discharges. Following 
two years of study and discussion, 
in December 2006, DEP presented 
its recommendations for statutory 
and rule changes to the governor and 
the legislature to legalize its water 
quality credit trading program. In 
2007, if the legislature passes recom- 
mended amendments to the WRA and 
DEP adopts its water quality trading 
rule, the skeleton of Florida’s water 
quality credit trading program will 
be in place. To build the program 
corpus, water management districts, 
stakeholders, and other technical and 
legal experts will develop BMAPs to 
establish markets throughout the 
state. 

Throughout the program’s develop- 
ment, DEP has been cognizant of the 
complexities of an environmental 
marketplace and the delicate balance 
in Florida’s surface water systems. 
DEP has welcomed the comments of 
stakeholders and hosted experts in 
pollution trading from the EPA and 
other state agencies to consider the 
safeguards that have been successful 
elsewhere. With these efforts, Florida 
is “on the cutting edge of developing a 
statewide trading program.”®* 

Where DEP’s chief concern must al- 
ways be the protection of the environ- 
ment, water law practitioners should 
diligently protect their clients’ inter- 
est by assuring that any trade agree- 
ments are supplemented by or con- 
summated through private contracts 
that expressly provide the terms of 
the arrangement. Although these 
contracts may give needed additional 


assurance to market participants, 
they also bring potential increased 
transaction costs that could decrease 
the overall advantages the trading 
program is intended to provide.O 
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this article seem to have IDEQ in position 
to operate an effective program. 

Idaho, Pollutant Trading Guidance at 
2. 

29 Telephone interview with Susan Burke, 
Idaho Department of Environmental Qual- 
ity, Water Quality Division (Jan. 22, 2007). 

3° Tdaho, Pollutant Trading Guidance at 2 
(emphasis added). 

31 Td. at 5 (noting that upper limits will be 
based on modeling results). 

82 Recognizing this concern, DEP is consid- 
ering contract service positions be tasked to 
start up the trading program. Meeting notes 
from the 15th Pollutant Trading Policy Ac- 
tion Committee meeting, available at www. 
dep.state.fl.us/water/watersheds/docs/ptpac/ 
pacl15_notes.pdf (Aug. 16, 2006). 

33 WQCT Report at 18. 

35 Pat Karney, Highlights & Examples 
(highlighting programs from Connecticut, 
Idaho, Massachusetts, North Carolina, 
Oregon, and Virginia). 

3° Bylaws of the Idaho Clean Water 
Cooperative, Incorporated (Sept. 2000, 
Draft), available at yosemite.epa.gov/r10/ 
oi.nsf/Webpage/Lower+Boise+River+Effl 
uent+Trading+Demonstration+Project/$ 
FILE/AppA2. pdf. 


37 Tdaho, Polluntant Trading Guidance at 
8. When trades are executed, a point source 
purchasing credits will submit a trade noti- 
fication form to the ICWC. Id. 

38 Telephone interview with Susan Burke, 
Idaho Department of Environmental Qual- 
ity, Water Quality Division (Jan. 22, 2007). 

89 Tdaho, Polluntant Trading Guidance at 
8. 

40 “The trade amounts shown on the DMRs 
must match the trade amounts shown on the 
[tlrade [s}ummary [rleports.” Id. 

4! For instance, the Florida Water Resourc- 
es Act of 1972, Fia. Star. §373, and its “rea- 
sonable beneficial” water use standard are 
derived from eastern and western water law. 
See Frank E. Maloney, Lynne C. Capehart 
& Robert S. Hoofman, Florida’s “Reasonable 
Beneficial” Water Use Standard: Have East 
& West Met?, 31 Fa. L. Rev. 253 (1979). 

#2 AMIN. CopE ANN. R. 62-342 (2001) 
(gaining specific authority from Fa. Srar. 
§373.4136(11) (1993)). 

43 John J. Fumero & Susan Roeder Martin, 
Mitigation Banking in Florida, ENVIRONMEN- 
TAL & LAND UsE Law 9-19, 3 (2005) (provid- 
ing an overview of the origin and ongoing 
workings of Florida’s mitigation banking 
program). 

44 Fa. ADMIN. CoDE ANN. R. 62-342.470(1&2) 
(2001). 

45 See Joyner, Equivalency Factors. 

47 See Fia. ADMIN. ANN. R. 62- 
342.700(1&2) (2001). 

48 ApMIN. Cope ANN. R. 62-342.700 
(2001) (listing surety or performance bonds, 
irrevocable letters of credit, or trust funds). 
Other assurance can be provided if the miti- 
gation bank were required to develop con- 
tingency plans in their proposal or perform 
additional monitoring. Federal Guidance 
for the Establishment, Use and Operation 
of Mitigation Banks, 60 Fed. Reg. 58,605-02; 
58,606 (Nov. 28, 1995). 

49 Fa. ADMIN. CoDE ANN. R. 62-342.700(4)(c) 
(2001). 

50 ADMIN. CopE ANN. R. 62-342.470(7) 
(2001). In addition to maintaining the 
public ledger, DEP must track the number 
of mitigation sold, transferred, and used on 
an annual basis. See Fa. ADMIN. CODE ANN. 
R. 62-342.470(8). 

51 Water Quality Trading Policy at 1612; 
see also Pat Karney, Highlights & Examples 
(highlighting the credit tracking performed 
and Connecticut). 

52 DEP provides an electronic listing of 
mitigation banks permitted under FLA. Srar. 
§373.4135, and a map showing locations 
throughout the state at www.dep.state. 
fl.us/water/wetlands/mitigation/mitbanks. 
htm. 

53 J.B. Ruhl, The Effects of Wetland Miti- 
gation Banking on People, Presentation in 
the Environmental Seminar Series at the 
Florida State University College of Law 
(Oct. 24, 2005) (notes on file with the au- 
thor); see also J.B. Ruhl & James Salzman, 
The Effects of Wetland Mitigation Banking 
on People, SL091 ALI-ABA 161 (2006). 

54 Water Quality Trading Policy at 1612. 

5> Telephone interview with Susan Burke, 
Idaho Department of Environmental Qual- 
ity, Water Quality Division (Jan. 22, 2007). 


58 See e.g. Water Quality Trading Policy at 
1612; Idaho, Polluntant Trading Guidance 
at 1. With the “real time” effluent limit ad- 
justment that occurs under Idaho’s scheme, 
an inappropriate liability assessment seems 
unlikely. 

57 Water Quality Trading Policy at 1612. 

58 Tdaho, Polluntant Trading Guidance at 
1-2. 

59 Id. at 2. Additional guidance from Idaho 
suggests contracts for farmers that include 
best management practices monitoring 
costs in their private contracts with point 
sources. Ross & Associates Environmental 
Consulting, Ltd., et al., Water Quality Pol- 
lutant Trading in Idaho: A Step By Step 
Agricultural Community Guidebook 8 
(June 2004) available at www.deq.state. 
id.us/water/prog_issues/waste_water/pollut- 
ant_trading/pollutant_trading_guidebook. 
pdf [hereinafter Agricultural Community 
Guidebook]. 

6° See David M. Driesen & Shubah Ghosh, 
The Functions of Transaction Costs: Re- 
thinking Transaction Cost Minimization in 
a World of Friction, 47 Ariz. L. Rev. 61, 93 
(2005). 

6! Agricultural Community Guidebook 8 
(June 2004). 

® DEP plans to issue its Notice of Rule 
Development in February 2007. Joyner e- 
mail. 

53 Meeting notes from the 15th Pollutant 
Trading Policy Action Committee meeting, 
available at www.dep.state.fl.us/water/wa- 
tersheds/docs/ptpac/pac15_notes.pdf (Aug. 
16, 2006) (noting a comment made by Curt 
Fehn, EPA, Region IV). 

64 See Fla. R. of Professional Conduct 4-1.3. 
In selecting contract terms, existing permit 
requirements will control with compliance 
being the desired result if all parties perform 
as intended. 


F. Joseph Ullo, Jr., is an associate 
at Lewis, Longman & Walker, P.A., Jack- 
sonville, where he focuses his practice in 
environmental and land use law. He is a 
professional engineer in Florida and re- 
ceived undergraduate degrees from Spring 
Hill College in Mobile and the Georgia In- 
stitute of Technology in Atlanta. He received 
a master’s degree from the Florida State 
University College of Engineering and 
obtained his J.D. from the Florida State 
University College of Law. He acknowl- 
edges Chris Lamia and Wayne Flowers for 
their review and insightful comments. 

This column is submitted on behalf 
of the Environmental and Land Use Law 
Section, Robert J. Riggio, chair, and Gary 
K. Oldehoff, editor. 
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LAW 


by Rebecca Berg, Scott Solkoff, Lauchlin Waldoch, 
Michelle Hollister, and Ronald Morgan 


Q & A: Introduction to the State of Florida 
Public Guardianship Pooled Special Needs Trust 


new quasi-governmental 
pooled special needs trust 
provides a safer and more 
transparent solution for 
disabled persons to set aside funds to 
legally and ethically but still main- 
tain eligibility for public assistance. 
By using a trust protector model and 
directing any and all retained funds 
back to the Statewide Public Guard- 
ianship Office, the new State of 
Florida Public Guardianship Pooled 
Special Needs Trust advances good 
public policy and safer judicial and 
day-to-day administration. 


What is a special needs trust? 

A special needs trust is a trust 
agreement, authorized by federal 
law,! which excludes certain assets 
and income from being counted 
against eligibility for certain need- 
based government benefits. If an 
otherwise impoverished disabled 
person comes into money, that person 
will lose his or her Medicaid health 
insurance. Because Medicaid is often 
the only health insurance a disabled 
person can obtain, the new money is 
often absorbed totally by health care 
costs. The disabled person then has 
no recourse other than discontinuing 
health care until the “new” Medicaid 
may be obtained upon “reimpoverish- 
ment.” It is, therefore, critical to keep 
Medicaid eligibility intact. Special 
needs trusts allow disabled people 
to keep the benefit of their savings 
but only to supplement government 
benefits which fall short of actual 
need. The disabled person is able to 
keep the benefit of the money and the 
Medicaid health insurance subject to 
state and federal law. Under some 
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special needs trusts, the government 
then gets paid back upon the death 
of the disabled person. 


What is a pooled special needs 
trust? 

A pooled special needs trust is 
a big “master” special needs trust 
with many subaccounts, one for each 
disabled person who enrolls in the 
pooled trust. By “pooling” together 
these subaccounts, enrollees benefit 
from the economies of scale. Pooled 
trusts can accept accounts of any 
size, whereas banks and other pro- 
fessional trust companies cannot 
ordinarily accommodate smaller 
accounts. Pursuant to federal law, 
pooled trusts must be administered 
by a not-for-profit trustee.” 


What are some of the differences 
between an individual special needs 
trust and a pooled special needs 
trust? 

An individual special needs trust 
is a trust created for the sole benefit 
of one disabled person. Individual 
special needs trusts that accept de- 
posits of the disabled person’s own 
funds are called “first-party” trusts.* 
First-party individual special needs 
trusts are irrevocable documents in 
which almost any adult person or 
trust company may be appointed. 
Pooled special needs trusts must 
be administered by a not-for-profit 
trustee and are created for many 
disabled persons at once. With first- 
party individual special needs trusts, 
the government must be repaid any 
monies remaining in the trust upon 
the death of the disabled individual. 
With pooled special needs trusts, the 


government also may be repaid but 
only to the extent not retained by the 
pooled trust itself. 

Congress created this rule so that 
the not-for-profits could retain the 
funds to further their not-for-profit 
purpose of assisting the disabled. 
The pooled special needs trust al- 
lows the monies to benefit disabled 
persons during their lifetimes and 
for any remaining monies to be 
available to fulfill the not-for-profit’s 
mission. Used properly, it is a true 
public-private partnership where the 
public good is served. 


What is the purpose of the State of 
Florida Public Guardianship Pooled 
Special Needs Trust? 

The State of Florida Public Guard- 
ianship Pooled Special Needs Trust 
was developed to benefit disabled 
Floridians by allowing supplemental 
funds to lead to a higher quality of 
life and to allow all retained funds to 
pass to the Statewide Public Guard- 
ianship Office, a state agency exist- 
ing under the auspices of the Florida 
Department of Elder Affairs. 


What is the mission of the Foundation 
for Indigent Guardianship, Inc. ? 
The Foundation for Indigent 
Guardianship, Inc., (FIG) is a not- 
for-profit created by the Florida 
Legislature.° The foundation’s mis- 
sion is to provide financial support 
for the Statewide Public Guardian- 
ship Office. Through its by laws, the 
foundation must direct all monies 
it raises to the Statewide Public 
Guardianship Office. The founda- 
tion is the co-trustee of the State of 
Florida Public Guardianship Pooled 
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Special Needs Trust and a 501(c)(3) 
charitable corporation. 


What is special about the State of 
Florida Public Guardianship Pooled 
Special Needs Trust? 

The State of Florida Public Guard- 
ianship Pooled Special Needs Trust 
is designed and guided by public 
policy. The structure of this trust pro- 
vides disabled beneficiaries a level of 
oversight, protection, and safeguards 
not previously available in Florida. 
The very architecture of the trust 
was created to answer concerns and 
accomplish the public good of serving 
the disability community in a certain 
and transparent way. Some of the 
highlights: 

e All trusts have a trustee and 
a beneficiary; but for the State of 
Florida Public Guardianship Pooled 
Special Needs Trust to accomplish 
its goals of safety, certainty, and 
transparency, there is a corporate 
trust protector and two not-for-profit 
co-trustees. 

e The trust protector is Berkshire 
Trust Advisory Services Corporation 
(berkshiretrust.com). Run by three 
past-chairs of The Florida Bar’s El- 
der Law Section, the company has 
been supporting the proper forma- 
tion and administration of individual 
and pooled special needs trusts since 
2002. As trust protector of the State 
of Florida Public Guardianship 
Pooled Special Needs Trust, Berk- 
shire Trust Advisory Services Cor- 
poration helped in establishing the 
trust with greater accountability and 
transparency than was previously 
possible in Florida and the trust 
protector has a continuing role with 
significant oversight responsibility. 

¢ The two co-trustees have com- 
plementary roles. FIG acts as one co- 
trustee — the “founding” co-trustee. 
FIG is mandated to support the work 
of the Statewide Public Guardian- 
ship Office and acts as a fiduciary 
over the pooled trust. FIG will con- 
tinue its efforts in educating the 
disability community, lawyers, and 
judges about this new pooled special 
needs concept. The Center for Special 
Needs Trust Administration, Inc., is 
the other not-for-profit co-trustee of 
the pooled trust — the “administra- 


tive” co-trustee. The center has vast 
experience in administering pooled 
special needs trusts throughout the 
US. The center has the responsibility 
of handling the day-in and day-out 
administration of the pooled trust. 
By operation and design, each co- 
trustee looks over the other trustee’s 
shoulder and the trust protector pro- 
vides an overall umbrella. The actual 
roles and responsibilities are spelled 
out, at length and very specifically, 
in the master trust agreement. 

¢ With the State of Florida Public 
Guardianship Pooled Special Needs 
Trust, there is 100 percent certainty 
and transparency as to how money is 
handled after the death of a special 
needs beneficiary. If a sub-account 
holder dies and there is money left 
in that account after payment of all 
legal debts and obligations, any and 
all retained funds go to the State- 
wide Public Guardianship Office. 

¢ There is an inherent conflict in 
a trust where the trustee determines 
whether a distribution request is ap- 
propriate and then retains all funds 


that remain upon the death of the 
beneficiary. This is what ordinarily 
happens in a pooled special needs 
trust. This conflict occurs because 
the trustee must say “yes” or “no” 
to distribution requests and, by law, 
the trust is then able to retain the 
funds that were not distributed prior 
to death. This problem is resolved in 
the State of Florida Public Guard- 
ianship Pooled Special Needs Trust 
by bifurcating the responsibilities 
among the two co-trustees and by 
utilizing the trust protector. Here is 
how it works: 

* After payment of all legal 
debts and obligations, the founding 
trustee (FIG) controls the disposition 
of any retained funds that remain 
upon the death of a beneficiary. 

* The administrative trustee is 
charged with saying “yes” or “no” to 
distribution requests. 

* The founding trustee is not in- 
volved in any day-to-day distribution 
decisions. Likewise, the administrative 
trustee receives no control over any of 
the retained funds upon the death of a 
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beneficiary. All retained funds are di- 
rected by FIG to the Statewide Public 
Guardianship Office. 

* If ever a beneficiary feels a 
distribution request or administra- 
tive issue is not handled to his or 
her satisfaction by the administra- 
tive trustee, the trust protector is 
available to the beneficiary (or the 
guardian, court, or other representa- 
tive) with the authority to mediate or 
otherwise intervene without neces- 
sarily resorting to time-consuming 
and expensive legal action to correct 
the concern. 


What is the Statewide Public Guard- 
ianship Office? 

In terms of public guardianship, 
the Statewide Public Guardianship 
Office, housed within the Florida 
Department of Elder Affairs, ap- 
points local public guardian offices 
as directed by statute to provide 
guardianship services to persons 
who do not have adequate income 
or assets to afford a private guard- 
ian and there is no willing family or 
friend to serve. The Statewide Public 
Guardianship Office is the recipient 


of 100 percent of any retained funds 
remaining upon the death of a ben- 
eficiary and after payment of all legal 
debts and obligations. As informed 
by the administrative trustee as to 
the county of residence of the dis- 
abled decedent, the Statewide Public 
Guardianship Office plans to allocate 
any retained funds directly to the 
cause of public guardianship for that 
particular county's most vulnerable 
residents. 


What is the enrollment process? 

The Center for Special Needs 
Trust Administration, Inc., the ad- 
ministrative co-trustee, maintains 
a toll-free number for information 
and enrollment in the various trusts 
it administers. Interested persons 
can call (877) 766-5331 and ask 
for information or enroll by specifi- 
cally referring to the State of Florida 
Guardianship Pooled Special Needs 
Trust. The master trust declaration 
and its joinder agreements may be 
viewed at www.berkshiretrust.com/ 
services.html.Q 


42 US.C. §1396p(d)(4)(c). 


ead: 

3 Individual special needs trusts are 
codified at 42 U.S.C. §1396p(d)(4)(a). 

4 42 US.C. §1396p(d)(4)(c). 

5 Fra. Stat. §744.7082 (2006). 


Rebecca Berg, Scott Solkoff, and 
Lauchlin Waldoch hold board certifica- 
tions from The Florida Bar as elder law 
specialists, have served as past-chairs of 
The Florida Bar’s Elder Law Section, and 
are separately in the private practice of 
elder and disability law as well as being 
shareholders of Berkshire Trust Advisory 
Services Corporation, the Trust Protector 
of the State of Florida Public Guardian- 
ship Pooled Special Needs Trust. 

Michelle Hollister is executive 
director of the Statewide Public Guard- 
ianship Office and has earned a law 
degree as well as a Master’s in business 
administration. She is a member of the 
Elder Law Section of The Florida Bar 
and of the Executive Council of the Real 
Property, Probate and Trust Law Section 
of The Florida Bar. 

Ronald Morgan is the president / 
chief operating officer of the Foundation 
for Indigent Guardianship, Inc. 

This column is submitted on be- 
half of the Elder Law Section, John W. 
Staunton, chair. 
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Chinese Real Estate Law for 
the Florida Lawyer 
By Patrick A. Randolf, Jr. and 
Lou Fianbo 
Reviewed by Jesse M. Keenan 

The recent capital market ripple 
which was centered at the Shanghai 
Exchange on the eve of the 10-year 
commencement of the Asian finan- 
cial crisis has left many market 
participants rethinking their invest- 
ment strategy in China. However, 
the risk of investing in China is not 
limited to the volatility of speculative 
securities markets, but is a systemic 
concern of real estate investment 
circles. Generally, risk in a foreign 
market is a quotient of the predict- 
ability, complexity, and efficiency of 
a host market’s legal system. While 
China’s securities market and indi- 
vidual tax paradigms continue to 
evolve, the good news is that there 
is a great deal more predictability in 
the real estate law of the land. 

While many Florida attorneys may 
argue that Florida real property law 
is actually a bit unpredictable in its 
application, especially from a land 
use perspective, the vast majority 
of Florida laws have allowed for 
development of real property, which 
has been the cornerstone of Florida’s 
economy for almost 100 years. As 
housing appreciation rates cool 
and the price of raw land stabilizes 
statewide, the margins of years past 
are not sustainable in the eyes of 
the private equity market which 
financed the initial run on the do- 
mestic market. As a consequence, 
Florida practitioners have increas- 
ingly found their expertise in the 
structuring of complex real estate 
developments being utilized in global 
markets, such as China, where the 
boom continues. 

In a recent book, Chinese Real Es- 
tate Law, the authors have compiled 


a very thorough text which examines 
the history and contemporary legal 
structures of Chinese real property 
rights, development and land use 
rights, tax obligations, foreign in- 
vestment limitations, property reg- 
istration mechanics, and mortgage 
law and creditor rights. The format of 
the text is practical and easily trans- 
ferable for those practitioners with 
training in the common law. The book 
is organized in a way that allows the 
reader to amass some background in 
the abstract concepts of real property 
law before moving on to those topics, 
such as tax, which are more complex 
and technical in nature. 

The reader will quickly realize 
that, indeed, China is still a com- 
munist country and that land is 
not only a tool of the government, 
but is broadly conceptualized as a 
component of a public trust. Like 
the securities market, there are sig- 
nificant limitations on capital invest- 
ment. Primarily, these limitations 
take the form of qualified control 
over real estate investment and de- 
velopment companies, and controls 
on the ratio of registered capital to 
total investment capital. While these 
draconian regulatory measures may 
seem burdensome, there are certain 
other components of the law which 
are relatively unregulated compara- 
tively. For instance, the regulation of 
land use is actually very limited in 
its application. While there are tech- 
nical standards for construction, the 
vesting of rights is not as politically 
oriented as one would imagine. For 
better or for worse, that is to say that 
there is no such thing as NIMBYism 
in China. 

There are a few shortcomings of 
the book. The text seems to obviate 
around the political reality of corrup- 
tion, as well as the ethical challenges 
of environmentally unrestricted 


development. 

Nonetheless, the book is an in- 
valuable primer for any real estate 
practitioner who is lost in the myriad 
of Chinese characters and market 
propaganda. 

Chinese Real Estate Law sells for 
$225.60 and is published by Kluwer 
Law International (Hague). ISBN 
#9041194320. 


Jesse M. Keenan of Baker Cronig 
Gassenheimer LLP, Miami, is a member 
of the Florida and Georgia bars. 


Bone Valley 
By Claire Matturro 
Reviewed by Joyce Shannon 

Bone Valley brings together the 
seriousness of the environmental 
dilemmas of a Florida region and the 
quirky and billable world of Claire 
Matturro’s favorite study, Lilly 
Cleary. 

Matturro again uses zany Cleary 
as the narrator and ingénue of her 
third novel, set again in the Sarasota 
area. While Cleary’s borderline per- 
sonality disorder — she’s obsessed 
with keeping both her home and 
body free of foreign bacteria — and 
uncontrollable libido keep the reader 
interested in her trials and tribula- 
tions, Bone Valley explores a more 
serious, potentially deadly environ- 
mental phenomenon in the phos- 
phate-rich region outside Sarasota. 

While the somber landscape looms 
in the background, Matturro man- 
ages to keep the reader from falling 
into the depths of its despair not only 
through Cleary but also the hilarious 
supporting characters. Jimmie Rodg- 
ers, Cleary’s “yard man” and often 
couch occupier and wine drainer, op- 
erates as Cleary’s antithesis. When 
readers tire of Cleary’s headstrong, 
OCD, and sometimes haughty ways, 
Jimmie offers comic, down-to-earth 
relief by wooing Cleary’s older, sub- 
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urbanly fastidious neighbor, down- 
ing Cleary’s most expensive bottles 
of wine, and offering much-needed 
but much-unappreciated advice on 
love. Cleary’s herb-loving, damn- 
the-man brother is also Cleary’s 
opposite, making it easy to see why, 
when living among such insatiable 
personalities, Cleary is so obsessed 
with controlling her life and self. 
But surely the most researched 
and interesting thing about Bone 
Valley is the title itself. Matturro 
offers an educational and surprising 
look at the phosphate-laden region 


surrounding Sarasota, dedicating 
the book to the residents commit- 
ted to protecting the Peace, one of 
America’s most endangered rivers. 

The offsetting of Matturo’s hi- 
larious and quirky main character 
to the deeply saddening backdrop 
can sometimes be off-putting, but 
the author makes it work eventually. 
The more difficult elements of the 
book come with the explanations of 
seemingly pointless details, which 
Cleary weirdly distinguishes and 
consequently brushes off in nearly 
the same breath. 


The details come together in 
the end, leaving readers unsure of 
whether they enjoyed a good mystery 
or were bamboozled by the obvious. 
Either way, the reader is consistently 
immersed in the author’s world 
throughout the novel and should be 
left feeling satiated. 


Joyce Shannon is a third-year law 
student at Florida State University Col- 
lege of Law and is a law clerk with the 
Journal and News. 


The Florida Bar Journal 
Legal Articles 


The Editorial Board encourages your submission for publication 
consideration. Below are guidelines for preparing your manuscript. 


The primary purpose of articles and columns is to educate or inform the reader on issues of substantive law 
and practical concern to lawyers. Analysis, opinion, and criticism of the present state of the law also are en- 
couraged and should be clearly identified by sufficient legal authority on all sides of an issue to enable the 
reader to assess the validity of the opinion. When criticism is voiced, suggestions for reform should also be 
included. Criticism should be directed to issues only. 


Articles submitted for possible publication should be typed on 8 & 1/2 by 11 inch paper, double-spaced 

with one-inch margins. Only completed articles will be considered. Citations should be consistent with 

the Uniform System of Citation. Endnotes must be concise and placed at the end of the article. Exces- 
sive endnotes are discouraged. 


Lead articles may not be longer than 18 pages, including endnotes, and will be reviewed by members 
of The Florida Bar Journal Editorial Board. The board, which is composed of lawyers practicing vari- 
ous areas of law, has discretion over the acceptability of legal articles and prefers not to review articles 
submitted simultaneously to other publications and requests notification from the author that the article 
or any version of it has ever been published or is pending publication in another periodical. Review is 
usually completed in six weeks. 


Columns may be submitted directly to section column editors. Length of columns is 12 pages including 
endnotes. 


Unsolicited manuscripts are invited and may be submitted to 
Editor, The Florida Bar Journal, 651 E. Jefferson St., Tallahassee, FL 32399-2300. 
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Services 


Attorney Referral Services 


Attention - New Attorneys? 

Just went out on your own? New to Florida? 
Starting up a practice? Let us jump start you. 
- We have helped many.- And they will tell you. 
Referances Available. A-A-A Attorney Refer- 
ral Service; 888-669-4345; 877-733-5342. 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Criminal Defense Lawyers 


= aaacriminaldefense.com, Grey Tesh, 
Esq., represents the accused in State and 
Federal courts all over Florida, Call (561) 686- 
6886, greytesh @aaacriminaldefense.com, 
1610 Southern Bivd. WPB, FL 33406. 


Disciplinary & Criminal Matters 


ms AllenS. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys and other professionals in criminal, 
administrative, and licensing proceedings. 
Mr. Katz is available to act as co-counsel in 
matters throughout the State of Florida in 
state or federal court, and gladly pays referring 
attorneys in accordance with Florida Bar 
Rules. Law Offices of Allen S. Katz, P. A., 
1200 Brickell Avenue, Suite 1620, Miami, 
Florida 33131; Tel: (305) 379-5554, Fax: 
(305) 379-4548. 


Expert Witnesses 


Handwriting 

= American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 
www.americandocumentexaminers.com. 


@ Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
| Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
' Board Director.) Court qualified throughout 
southeast. 


Land Use & Zoning 


' @ Lester L. Solin, Jr., FAICP, MCP, MBA, 
| Fellow, Past Commissioner, Am. Inst. of Certi- 
| fied Planners (AICP). 35+ years Experience in 
» testimony regarding Land Use, Comprehensive 
| Plans, Land Development Codes, Site Plans, 
| & Compatibility, Consistency & Compliance. 
» Solin and Associates, Inc.; (407) 682-7200; 
) (407) 252-7200 cell; saiplans @ aol.com: www. 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: ac- 
cidents, injuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


@Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


Financial & Computer 


Forensics 


@ Financial & Computer Forensics 
Expert witness - Civil & Criminal cases, State 
and Federal Courts throughout Florida. 22 
years exp. John A. Magliano, Jr., CPA, CFE, 
(813) 245-6742; www.magliano.com. 


Legal Research 


= Law School Legal Research and Writ- 

ing Professor available for research and docu- 

ment drafting needs. Former Law Review member and 

published author with 10 years of litigation experience. 

Carlo D’Angelo (954) 522-7575 
cdangelo1 @bellsouth.net. 


Professional Liabilit 


Malpractice Insurance 


@ Attorneys First Insurance, specializing 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 2623 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499-6829; 
e-mail: ATTORNEYSFIRST @AOL.COM. 


| YOUR AD COULD 
BE HERE 


Mismanagement 


@ Cail us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities 
industry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of 
securities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


Call 
Traynor 
(850) 561-5685 


Lawyer Services 


Standard Format — $80 
per insertion. Minimum 
of 5 lines. Each addi- 
tional line is $20. Initial 
ad placement payable 
in advance. 5-time in- 
sertion, $400; 10-time 
insertion, $750. 


Display Format — 

1 Time 5 Times 10 Times 
1/6 pg $300 $250 $200 
1/12 pg $250 $225 $200 
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in 
solinplanning.com. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 

INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


FREE! HCAI MEDICAL TEAM REVIEW \ 
OF MEDICALRECORDS! 


FREE! WRITTEN REPORT IF CASE HAS 
NO MERIT! 

FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 

Health Care Auditors, Inc. 

10126 Sorenstam Drive 

Trinity, Florida 34655 

Toll Free 877-390-HCAI1 

Facsimile 727-375-7826 

Telephone 727-579-8054 


All major credit cards accepted. 


CONSULTATIVE 
TO THE MEDICAL-LEGAL COMMUNITY 
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EXPANDING MARKET 


CAPTURE THIS 
BY OWNING A 


WWW.DWWERANCHISE.COM 
INFO@DIVORCEWITHOUTWAR.COM 


TEL: 954 - 746 - 5550 


¢ Lost Profits 
¢ Business Valuation 
¢ Forensic Accounting 


B. Michael Grant, CPA 
1095 Jupiter Dr., Ste. 7, Jupiter, FL 33458 
772.932.4066 * barry@bmichaelgrantcpa.com 


Damage & Financial Expert 


BLOCKS 


Volunteers of America builds stronger 
communities by serving homeless 
individuals and families, the elderly, 
and at-risk youth. Your donation can 


help provide a solid foundation. 


Volunteers of America— 
changing lives, restoring hope. 
Piease call us at 1.800.899.0089 
or visit www.voa.org. 


WY Volunteers 


of America: 


There are no limits to caring.™ 


¢ Loss of Wages 
¢ Loss of Benefits 
¢ Loss of On-Call Time 


20-Years Experienced 


www.bmichaelgrantcpa.com 


Have you ever wished 


Have you ever thought what a relief it would be, without any cost whatsoever, to be 
able to talk frankly with just such a person—a person who is solving problems just like 


yours and is living happily and usefully? 


can. Call the Florida Lawyers Assistance, Inc., hotline 


at 8981. 


you could sit down and talk in complete confidence with 
someone about your law practice—someone whose drinking or drug problem may 
have been worse than yours; someone who can tell you what drinking/use of drugs 
did to his or her practice, family, and health? Or maybe just someone to listen with 
an understanding heart rather than with judgment and condemnation? 


J 
j 
| 
2 OF ALL FAMILY LAW CASES 
MEDIATION CENTER 
| 
954 - 748 - 
MEDICAL/DENTAL MALPRACTICE 
EXPERTS- ALL SPECIALTIES 
in 4 HOURS! tig 
= 
eve 


Services 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE 


with in-depth medical testimony of physical damages caused by pain. 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med-Witness provides 


847-673-4422 


FINANCIAL & COMPUTER FORENSICS 


JOHN A. MAGLIANO, JR. CPA, CFE, DABFA 


Serving clients since 1985 locally, nationally, internationally 
LITIGATION SUPPORT, EXPERT WITNESS TESTIMONY, STATE & FEDERAL COURTS 


Divorce JOHN A. MAGLIANO, IIT For more information and 
«Bank Fraud Computer Expert a complete listing of our 
«Civil Fraud en services please visit us at: 
«Employee Theft “File Analysis Y www.magliano.com 
+Tax Evasion «Data Corruption IT Services Offices located in Tampa 
«Bankruptcy » Pornography Issues & St. Petersburg, Florida 


«Estate & Trust Disputes 


»Mapping Computer Use 


Reconcille 


DAVID P. Forensic 
DILLARD, A.LA. Hurticane Flood Issues 


Construction Defects 
Forensic Architect Inspections 
P.O. Box 850791 aterial Product Failures 
New Orleans, LA 70118 inn — 
Phone: (504) 756-4181 Deailed Reports 
www.historicprojects.com Photo and Video 
architect@historicprojects.com 
: ualified Expe ess 
Interior Plaster Expert 


Lice ed jn Louisiana, Mississippi 
and Florida 


DO YOU KNOW WHAT TIME IT IS? 


IT’S DIRECTORY TIME AGAIN. 


RESERVE YOUR AD SPACE NOW! 


CALL RANDY TRAYNOR AT (850) 561-5685 
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FORMS PROCESSING | 


FREEDOM 
FOR MORE 
BILLABLE HOURS 


Chapter 7 & 13 
Bankruptcy Petition Processing 
Under New Reform Law 
Best Case Software 

ECF Filing 


FREE YOUR STAFF to work on 
more complex cases! Eliminate all 


time consuming details and let us do 
the work! 


Visit our website at: 
www.bankruptcycoordinator.com 


Email: be@bankruptcycoordinator.com 


Contact Us: 
727-364-6333 


| 
¥ 
: 
[> 


If it's a question of 
Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts ad ofessi ona i 


(All Disciplines) 


Professional Safety incorporated 


: Bankruptcy Coordinator 


Corporate Creations 
Dell, Inc. 
Expert Witness Testimony | Henry Didier 
For Insurance-Based Litigation _ David Dillard 
INSURANCE METRICS CORP. 
_ Florida Law Weekly 
Experienced in: 2 
Agent/Actuarial Malpractice, Surplus Lines . Florida Lawyers Mutual Cover 3 — 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance . Gerald Deutsch m0 q 
Liability, CGL, WC, Auto, HO, Disability | Gilsbar 27 
Health, Life, Annuities, Ins. Agency Valuations 0 
Bill Hager, President cai 561-995-7429 Grand Boulevard 
Full background at: Great 


www.expertinsurancewitness.com 


B. Michael Grant, CPA 
| Harvey E. Morse, P.A. 
Health Care Auditors 
| John Magliano 
Insurance Metrics 
International Genealogical 
Kelley Uustal 
| Lawyers Direct 
LexisNexis 
Lilly, O’Toole 
Lytal, Reiter, Clark 
| Med Witness 
2 Ordinance Watch 
"Professional Safety 
QLTT International 
Regent University 
Ricci, Leopold 
| TV stow Jury ForEM an | 
‘Trugman Valuation 
We have reached a verdict, your honor. The envelope please. | West 
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Vv Key Numbers get you there faster. 
West attorney-editors assign a Key Number to every point of law that has ever 
arisen in the American legal system — to date over 87,000. You simply follow a Key 
Number to get all critical cases covering your point of law in any jurisdiction, and 
then link to relevant statutes and regulations. All with no additional word searches 
required. West Key Number System®. The most direct route to results. 


For more information, go to westlaw.info 
or call 1-800-977-WEST (9378). 


© 2007 West, a Thomson business L-327079/2-07 


Search less. Find more:" Westlaw. 
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